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FEDERAL CIRCUIT RULE 28(a)(12)(B) STATEMENT
U.S. Patent No. 8,146,077
1. An information management and real time synchronous communications system
for configuring and transmitting hospitality menus comprising:
a. a central processing unit,
b. a data storage device connected to said central processing unit,
c. an operating system including a first graphical user interface,
d. a master menu including at least menu categories, menu items and
modifiers, wherein said master menu is capable of being stored on said data storage
device pursuant to a master menu file structure and said master menu is capable of
being configured for display to facilitate user operations in at least one window of
said first graphical user interface as cascaded sets of linked graphical user interface
screens, and
e. menu configuration software enabled to generate a programmed handheld
menu configuration from said master menu for wireless transmission to and
programmed for display on a wireless handheld computing device, said programmed
handheld menu configuration comprising at least menu categories, menu items and
modifiers and wherein the menu configuration software is enabled to generate said
programmed handheld menu configuration by utilizing parameters from the master
menu file structure defining at least the menu categories, menu items and modifiers
of the master menu such that at least the menu categories, menu items and modifiers
comprising the programmed handheld menu configuration are synchronized in real
time with analogous information comprising the master menu,
wherein the menu configuration software is further enabled to generate the
programmed handheld menu configuration in conformity with a customized display
layout unique to the wireless handheld computing device to facilitate user operations
with and display of the programmed handheld menu configuration on the display
screen of a handheld graphical user interface integral with the wireless handheld
computing device, wherein said customized display layout is compatible with the
displayable size of the handheld graphical user interface wherein the programmed
handheld menu configuration is configured by the menu configuration software for
display as programmed cascaded sets of linked graphical user interface screens
appropriate for the customized display layout of the wireless handheld computing
device, wherein said programmed cascaded sets of linked graphical user interface
screens for display of the handheld menu configuration are configured differently
from the cascaded sets of linked graphical user interface screens for display of the
master menu on said first graphical user interface, and
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wherein the system is enabled for real time synchronous communications to
and from the wireless handheld computing device utilizing the programmed
handheld menu configuration including the capability of real time synchronous
transmission of the programmed handheld menu configuration to the wireless
handheld computing device and real time synchronous transmissions of selections
made from the handheld menu configuration on the wireless handheld computing
device, and
wherein the system is further enabled to automatically format the programmed
handheld menu configuration for display as cascaded sets of linked graphical user
interface screens appropriate for a customized display layout of at least two different
wireless handheld computing device display sizes in the same connected system, and
wherein a cascaded set of linked graphical user interface screens for a wireless
handheld computing device in the system includes a different number of user
interface screens from at least one other wireless handheld computing device in the
system.
2. The information management and synchronous communications system in
accordance with claim 1, wherein the system is further enabled by a communications
systemic relationship providing a common, linked system comprising:
a) A Wireless Hub Application;
b) A Web Hub Application;
c) Linked Databases between two or more different Hospitality Applications;
and
d) A Communications Setup Application.
4. The information management and real time synchronous communications system
in accordance with claim 1, wherein the said Hospitality Applications include at least
reservations applications.
5. The information management and real time synchronous communications system
in accordance with claim 1, wherein the said Hospitality Applications include at least
a Ticketing applications.
9. An information management and real time synchronous communications system
for configuring and transmitting hospitality menus comprising:
a) a central processing unit;
b) a data storage device connected to said central processing unit;
c) an operating system including a first graphical user interface, said operating
system configured to interoperate with the central processing unit, the data storage
device and application software;
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d) a master menu including menu categories and menu items, wherein said
master menu is capable of being stored on said data storage device pursuant to a
master menu file structure and said master menu is capable of being configured for
display to facilitate user operations in at least one window of said first graphical user
interface as cascaded sets of linked graphical user interface screens; and
e) a modifier menu capable of being stored on said data storage device, and
menu configuration software enabled to automatically generate a programmed
handheld menu configuration from said master menu for display on a wireless
handheld computing device, said programmed handheld menu configuration
comprising at least menu categories, menu items and modifiers and wherein the
menu configuration software is enabled to generate said programmed handheld
menu configuration by utilizing parameters from the master menu file structure
defining at least the categories and items of the master menu and modifiers from the
modifier menu at least the menu categories, menu items and modifiers comprising
the programmed handheld menu configuration are synchronized in real time with
analogous information comprising the master and modifier menus wherein the menu
configuration software is further enabled to generate the programmed handheld
menu configuration in conformity with a customized display layout unique to the
wireless handheld computing device to facilitate user operations with and display of
the programmed handheld menu configuration on the display screen of a handheld
graphical user interface integral with the wireless handheld computing device,
wherein said customized display layout is compatible with the displayable
size of the handheld graphical user interface, wherein the programmed handheld
menu configuration is configured by the menu configuration software for display as
cascaded sets of linked graphical user interface screens appropriate for the
customized display layout of the wireless handheld computing device, wherein said
cascaded sets of linked graphical user interface screens for display of the
programmed handheld menu configuration are configured differently from the
cascaded sets of related graphical user interface screens for display of the master
menu on said first graphical user interface, and
wherein the system is enabled for real time synchronous communications to
and from the wireless handheld computing device utilizing the programmed
handheld menu configuration including the capability of real time synchronous
transmission of at least the menu categories, menu items and modifiers comprising
the programmed handheld menu configuration to the wireless handheld computing
device and real time synchronous transmissions of selections made from the
handheld menu configuration on the wireless handheld computing device, and
wherein the system is further enabled to automatically format the programmed
handheld menu configuration for display as cascaded sets of linked graphical user
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interface screens appropriate for a customized display layout of at least two different
wireless handheld computing device display sizes in the same connected system, and
wherein a cascaded set of linked graphical user interface screens for a wireless
handheld computing device in the system includes a different number of user
interface screens from at least one other wireless handheld computing device in the
system.
12. The information management and real time synchronous communications
system in accordance with claim 9, wherein the system enables automatic
importation of the POS database information into the system.
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STATEMENT OF RELATED CASES

The civil actions giving rise to this appeal were consolidated for pre-trial
purposes and one of the cases that had been part of the consolidation was subject to
two appeals before this court in Ameranth, Inc. v. Domino's Pizza, LLC, 792 Fed.
Appx. 780 (Fed. Cir. 2019), having a panel of Circuit Judges Prost, Pager, and Dyk,
and in Ameranth, Inc. v. Domino's Pizza, LLC, No. 2022-1200, which is pending and
which this Court desigated as a related case for appeal to be heard before the same
panel of judges1.
II.

STATEMENT OF JURISDICTION

Appellant, Ameranth, Inc. ("Ameranth"), brings this Appeal from the United
States District Court for the Southern District of California (the "District Court") to
the United States Court of Appeals for the Federal Circuit in accordance with 28
U.S.C. § 1295(a)(1). See FED. R. APP. P. 4(a)(4)(B)(i).
This is a case arising under the United States Patent Laws and jurisdiction
exists in accordance with and pursuant to 28 U.S.C. §§ 1338(a) and 1400(b).
Ameranth is appealing the order of the District Court finding claims 4 and 5 of the
patent-in-suit to be unpatentable under 35 U.S.C. § 101, Appx1-7, and denying

On June 3, 2022 (Doc. No. 14), this Court entered an order consolidating the
appeals of 29 cases that "appear to be related and involve the same patent" as this
case and ordered that those appeals "shall be considered companion cases and
assigned to the same merits panel" as this case. Id. at 2 (emphasis added).
1
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Ameranth's request to reopen litigation on additional patent claims. Appx8-13. The
orders are final because final judgments were entered. Appx8753; Appx8952;
Appx9032;

Appx9127;

Appx9237;

Appx9554;

Appx9910;

Appx10025;

Appx10134; Appx10444; Appx10786; Appx11157; Appx11459; Appx11553;
Appx12136; Appx12963; Appx13367; Appx13826; Appx14101; Appx14419;
Appx14719; Appx15369; Appx15523; Appx15648; Appx15856; Appx15957;
Appx16067; Appx16166; Appx16275.
This appeal has been timely taken within thirty (30) days of the entry of final
judgment pursuant to 28 U.S.C. § 1295(a)(1).
III.
1.

STATEMENT OF THE ISSUES

Whether, in ruling on summary judgment, a District Court is permitted

to presume that patent claims are invalid and grant a judgment of invalidity without
applying the clear and convincing burden of proof and then adjudicating such claims
on their merits.2
2.

Whether, when an expert declaration, by a person of ordinary skill in

the art, based on the intrinsic evidence, directly relevant to and in support of patenteligibility is unrebutted, it is proper for a District Court to ignore the declaration and
intrinstic evidence, and, instead, substitute its own uncorroborated lay person

This issue applies to Federal Circuit Case Nos. 22-1657,22-1662, 22-1663, 221666, 22-1667, 22-1668, 22-1669, 22-1671, 22-1672, 22-1673, 22-1675, 22-1676,
22-1677, 22-1678, 22-1679, 22-1680, 22-1681, 22-1682, and 22-1683.
2
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opinion for that of a person of ordinary skill in the art when interpreting and
invalidating claims under 35 U.S.C. § 101.2
3.

Whether, in ruling on summary judgment, a District Court can resolve

factual disputes in favor of the moving party by relying upon its own opinion to
conclude that patent claims directed to menus are the same in scope as separate
claims directed to reservations applications and to ticketing applications.2
4.

Whether, in ruling on summary judgment and applying Alice Step 2,

the District Court erred in ignoring Ameranth's unrebutted evidence of inventive
concepts for transforming any purported abstract idea of claims 4 and 5 of U.S.
Patent No. 8,146,077 into a patent-eligible application.2
5.

Whether, for claims that Ameranth had not elected pursuant to the

court's order requiring Ameranth to limit the number of claims asserted, the District
Court erred when it issued a one week show cause order and truncated briefing for
Ameranth to support the distinctiveness of claims 2 and 12 of the '077 patent, and
then did not permit Ameranth to litigate claims 2 and 12, thus denying Ameranth its
rights.3

This issue applies to Federal Circuit Case Nos. 22-1655, 22-1657, 22-1660, 221661, 22-1662, 22-1663, 22-1666, 22-1667, 22-1668, 22-1669, 22-1671, 22-1672,
22-1673, 22-1674, 22-1675, 22-1676, 22-1677, 22-1678, 22-1679, 22-1680, 221681, 22-1682, 22-1683, 22-1684, 22-1686, 22-1687, 22-1689, 22-1690, and 221692.
3
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STATEMENT OF THE CASE

In this patent infringement suit, the District Court decided on summary
judgment that claims 4 and 5 of U.S. Patent No. 8,146,077 (the "'077 patent") are
unpatentable under 35 U.S.C. § 101. The District Court had previously granted
summary judgment declaring claims 4 and 5 patent-ineligible in the companion
Domino's case (consolidated with these cases for pretrial proceedings) even though
they were not among the claims to which the District Court had limited Ameranth
and no record existed in Domino's to support adjudication of claims 4 and 5. This
Court vacated the District Court's judgment as to claims 4 and 5 in Domino's, holding
that in the absence of an Article III case and controversy, the District Court lacked
subject matter jurisdiction. In subsequent proceedings that are the subject of this
appeal, the District Court employed a flawed process of multiple litigation shortcuts
and misperceptions of the prior proceedings that led it again to grant judgment of
ineligibility under §101. The District Court also precluded Ameranth from litigating
other claims of the '077 patent that had not been adjudicated in Domino's. Appx813. Ameranth appeals the District Court's orders finding claims 4 and 5 ineligible
and preventing Ameranth from litigating other claims of the '077 patent.
V.

STATEMENT OF THE FACTS

A. Origins and Background of the Litigation
Ameranth separately sued all 29 Appellees for infringement of the '077 patent,
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and

real-time

synchronous

communications system. Ameranth asserted violation of at least one claim of the
'077 Patent against each defendant.
Early in the proceedings, the District Court consolidated the cases for pretrial
proceedings, Appx8748-8752; Appx15779-15782, and ordered Ameranth to "select
no more than five (5) claims from each patent to assert against all Defendants for a
maximum of twenty (20) claims", Appx2084, which it later modified to "no more
than five (5) claims from the '077 Patent to assert against each Defendant."
Appx2109. Ameranth complied. Its (Amended) Disclosure of Asserted Claims and
Infringement Contentions asserted only five claims and reserved "the right to assert
additional and/or different claims in the future by Court Order . . . ." Appx86408684; see also Appx2088-2107; Appx2115-2327; Appx2445-2832; Appx34283466; Appx6439-6445; Appx6477-6490; Appx15658-15663.

There was no

determination by the District Court, or stipulation among the parties, that the five
claims to which Ameranth was limited were representative of any other claim.
Litigation followed in the consolidated cases, and initially, the lead defendant
was Pizza Hut. After Ameranth successfully settled with Pizza Hut, Domino's
became the lead defendant and sought summary judgment on the five claims asserted
against it (nos. 1, 6, 9, 13, and 17). Ameranth's opposition to summary judgment
reiterated that no other claims "are challenged in the MSJ" and that other claims of
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the '077 patent "are not subject to the pending MSJ." Appx6814-6815. However,
the District Court's summary judgment ruling in Domino's invalidated not only the
five claims limited by court order and presented for decision, but also nine additional
claims that were not the subject of Domino's motion (nos. 4-5, 7-8, 11, 14-16, 18).
The cases against the non-Domino's defendants were all stayed pending resolution
of the Domino's appeal.
B. This Court Vacated the Finding of Patent-Ineligibility of Claims 4 and 5
on Appeal in Domino's
On appeal in the Domino's case, this Court affirmed the finding of patent
invalidity as to 12 of 14 claims excluding (on jurisdictional grounds) claims 4 and
5.4 Further, recognizing that Ameranth had never accused Domino's of infringing
claims 4 and 5, this Court held there was no case or controversy as to those claims
and remanded the case for the District Court to vacate its ruling with respect to

4

The claims fell into three categories: (1) the Court affirmed the finding of
ineligibility on the five asserted claims to which Ameranth was limited and on which
evidence was presented on the summary judgment motions (nos. 1, 6, 9, 13, 17);
(2) the Court also affirmed on seven of the additional claims invalidated in the
district court judgment (nos. 7-8, 11, 14-17) (this Court's opinion stated that "[t]he
fact that Ameranth did not include certain claims which it originally accused of
infringement in the amended disclosure of asserted claims does not mean that a case
or controversy with respect to those claims disappeared" and that "Ameranth limited
its claims here only because it was compelled to limit the claims by order of the
district court. Eliminating claims . . . from the amended disclosure of asserted claims
did not eliminate the case or controversy with respect to those claims"; and (3) the
Court vacated the finding of ineligibility for claims Domino's was never alleged to
infringe (Nos. 4, 5). 792 Fed. Appx. at 783-784, 786-88.
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claims 4 and 5, ruling that the court "did not have jurisdiction to determine the
eligibility of claims 4 and 5 of the '077 patent." 792 Fed. Appx. at 785, 788.
C. The District Court Misperceived that the Entire '077 Patent Had Been
Held Unpatentable
After this Court's order remanding the Domino's case for the District Court to
vacate the judgments of ineligibility as to claims 4 and 5, litigation progressed on
Ameranth's cases against the remaining defendants. Several events and orders that
bear directly on this appeal reflect the District Court's mistaken view that the entirety
of the '077 patent had been held invalid.
On December 2, 2021, the court lifted the longstanding stay of these cases and
issued a show cause order requiring Ameranth to explain by December 9, 2021 "why
it should be allowed to reassert any claims that were not selected in response to the
Court's February 14, 2017 Order." Appx6911-6912. Ameranth filed its response,
seeking to litigate claims 2, 4, 5, and 12,5 Appx6930-7387, and Appellees responded.
Appx7388-7594. The District Court did not permit Ameranth to litigate claims 2
and 12 and set a very truncated briefing schedule on claims 4 and 5. Appx12.
Prior to establishing any record of the unique inventions of claims 4
(reservations) and 5 (ticketing), the District Court asked and then urged Ameranth's

5

Although claim 12 had been alleged against Domino's, it was not among the five
asserted claims to which the District Court limited Ameranth, it was not included in
the District Court's summary judgment ruling in Domino's, and it was not
adjudicated in this Court's opinion in Domino's. 792 Fed. Appx. at 782-88.
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counsel to stipulate to ineligibility of these claims stating on the record that "[t]his
Court has already telegraphed its rulings on claims 4 and 5." Appx6921 at ll.9-21
(emphasis added).
On February 5, 2021, without even acknowledging this Court's mandate to
vacate its improper invalidation of claims 4 and 5, the District Court issued a ruling
declaring Domino's an "exceptional case" and penalizing Ameranth under 35 U.S.C.
§ 285. Appx16283-13203. In that order the court reiterated its erroneous conclusion
that all claims of the '077 patent were found ineligible: "After a thorough review,
the Court found the '077 Patent unpatentable under § 101, and granted the motion.
Ameranth appealed that ruling to the Federal Circuit, which affirmed this Court's
findings in an unpublished opinion." Appx16287 (emphasis added). Consistent with
its stated, but incorrect, view of the '077 patent's status, the District Court awarded
punitive attorney's fees based upon its exceptional case ruling, sanctioning Ameranth
for all efforts to enforce the '077 patent against Domino's. The court's fee award
included the periods in which the PTO had upheld multiple challenges to the '077
patent's validity and during which time many major companies sought and obtained
licenses from Ameranth. The District Court even penalized Ameranth for reaching
a settlement under this Court's mandatory mediation program, and also for and the
timing of its highly successful settlement with Pizza Hut, even though the District
Court set the date for and ordered Ameranth to attend a mandatory settlement
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conference with Pizza Hut under the threat of sanctions, under the direction of
Magistrate Judge Gallo, and under the San Diego Local Rules.6 Appx6784-6785.
The court then used Ameranth's "good faith" compliance with these settlement
conferences by imputing "bad faith" against it and as justification for imposing the
§ 285 fee award. Appx16302 ("Although there may have been many reasons for the
parties' decision to settle, the timing of the settlement, and Ameranth's attempt
thereafter to avoid a prompt ruling on the § 101 issue, is 'troubling.'").
D. The District Court Summarily Declared Claims 4 and 5 Patent Ineligible
In the above described setting, the parties to this appeal litigated the eligibility
of claims 4 and 5.

Certain defendants moved for Summary Judgment of

Unpatentability of Claims 4 and 5. Appx7595-7609. Ameranth opposed and relied
on the prosecution history and the expert declaration of Dr. Ricardo Valerdi.
Appx7610-7757. Dr. Valerdi explained how claims 4 and 5 addressed and resolved
problems with existing technology for ticket and reservation systems; he explained
that a person of ordinary skill in the art at the time of the invention would recognize
the unique challenges posed in the ticketing and reservations context; and he
explained that a person of skill in the art at the time of the invention would recognize

6

The Order states, "Sanctions may issue against a party and/or attorney who does
not" act in accordance with the Order, and "[f]ailure to attend the conference or
participate in good faith or obtain proper excuse will be considered grounds for
sanctions." Appx6785.
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the -unconventionality and value of Ameranth's invention. See, e.g., Appx76407689. Moving Defendants did not rebut Dr. Valerdi's declaration, Appx7758-7772,
and the District Court completely disregarded it. Appx7 n.1. In once again granting
summary judgment on claims 4 and 5, the court relied on its own reading of the
specification and concluded that claims 4 and 5 are "field of use restrictions" only,
despite the prosecution history and the unrebutted expert declaration to the contrary.
Appx4-5. The court also held that the benefits of the claimed technology, those
which make it not routine or conventional, must be explicitly set forth in the claims,
even though a person of ordinary skill in the art at the time of the invention would
understand that those benefits are presented by the claims. Appx6-7.
E. The Patent-in-Suit
Claim 1 of the '077 patent was found patent ineligible by this Court and, under
Step 1 of Alice, "directed to configuring and transmitting hospitality menu related
information using a system that is capable of synchronous communications and
automatic formatting." Domino's, 792 Fed. Appx. at 786.
'077 patent claims 4 and 5 each include software applications functionality
that is independent of the "configuring and transmitting hospitality menu related
information" and "automatic formatting" of claim 1, and, as understood by a person
of ordinary skill in the art ("POSITA") in light of the patent specification, contain
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additional elements that in their ordered combination transform an abstract idea into
a patentable invention under Step 2 of the Alice analysis.
In particular, claim 4 adds a reservation application, while claim 5 adds a
ticketing application, each of which solve unique computer/network problems by
employing solutions that are unique ordered combinations and that were previously
unavailable. The solutions rely upon the single point of entry, equilibrium, and
reflective routing technology in combination with one another.
More specifically, a "single point of entry for all hospitality applications to
communicate with one another wirelessly has also previously been unavailable."
Appx247 at 2:31-34 (emphasis added). As a result, wireless handheld devices in
1999 and linked web sites in a wireless system could not be kept in equilibrium and
overall systemic consistency kept. Id. at 2:34-38; see also Appx7754.
For the embodiments described and claimed in claims 4 and 5, a "single point
of entry works to keep all wireless handheld devices and linked web sites in synch
with the backoffice server applications so that the different components are in
equilibrium at any given time and an overall consistency is achieved." Appx249 at
5:29-34.7 This avoids duplication while maintaining system consistency, which
prevents conflicting and errant reservations from being made or duplicate tickets

7

This single point of entry is "integral to and required by both embodiments of
claims 4 and 5." Appx7649-7650 at ¶ 21 (notating the single point of entry in Figure
9 of the' '077 patent.)
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from being sold. Appx7646-7647 at ¶¶ 14-15.
With respect to claim 4, "a reservation made online can be automatically
communicated to the backoffice server and then synchronized with all the [other]
wireless handheld devices wirelessly [accessing that server]. Similarly, changes
made on any of the wireless handheld devices are reflected instantaneously on the
backoffice server Web pages and the other [connected] handheld devices." Appx249
at 5:34-40. Moreover, "a reservation made online is automatically communicated to
the backoffice server which then synchronizes with all the [connected] wireless
handheld devices wirelessly.

Similarly, changes made in any of the wireless

handheld devices will be reflected instantaneously on the backoffice server and the
other handheld devices." Appx252 at 12:51-56. While these types of actions may
seem "routine" now in 2022 they clearly were not earlier. Appx7646-7647 at ¶ 14
("The applications in claims 4 and 5 were thus more than well-understood, routine
conventional activities in the field in the '077 patent at the time of the invention. It
was not until the inventions – and their non-conventional combinations disclosed,
taught, and claimed in the '077 patent – that these non-conventional combinations
existed."); see also Appx7658 at ¶¶ 49-50; Appx7664-7666 at ¶ 69. For example,
In the prior art, to synchronize data between a handheld device and a
computer, the handheld device had to be placed in a docking station
that was connected to the computer, they could not synchronize
wirelessly and multiple handheld devices could not be docketed to the
same computer at the same time. The invention of claim 4 did not suffer
P a g e 12 | 43
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from this drawback of having to individually docket each handheld
device to one computer.
Appx7666 at ¶ 71.
The components of claim 1 are expressly directed to configuring and
transmitting hospitality menu related information and automatic formatting of a user
interface and not, as claimed in 4 and 5, how to solve the back end computer-system
based network problem that then existed due to the lack of a single point of entry
without equilibrium and reflective routing technology. That problem is solved in
claims 4 and 5. Except for a "central processing unit" and a "data storage device,"
claim 1 is limited to front-end or GUI components and how they are enabled to form
menus on a handheld device. Claims 4 and 5 go far beyond claim 1 to cover
previously unavailable inventive technology. The District Court's analysis resulted
in a simplistic, non-POSITA conclusion that claims 4 and 5 are no different than
claim 1. This together with the court's unwillingness to consider and address the
factual issues raised by the specification and the expert report of Dr. Valerdi led to
erroneous findings of ineligibility.
VI.

SUMMARY OF THE ARGUMENT

The District Court erred by denying Ameranth's patent claims 4 and 5 their
presumption of eligibility and finding them to be unpatentable under 35 U.S.C.
§ 101; erred in not permitting Ameranth to assert claims 2 and 12; and committed
reversible error in multiple other respects.
P a g e 13 | 43
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The District Court's presumption of ineligibility led it to ignore Dr. Valerdi's
unrebutted declaration that is directly relevant to and supports eligibility. It also
substituted its own, current, uncorroborated lay opinion for that of the understanding
of a POSITA at the time of the invention.
Instead of recognizing that clear disputes of fact exist that require jury
determination, the District Court resolved all disputed facts itself in 2022 by
injecting its own subjective opinions and conclusions, rather than considering
evidence of how one of ordinary skill in the art would undertstand them at the time
the application was initially filed back in September 1999 , and incorrectly decided
that claim 1 is the same in scope as the separate claims 4 and 5.
The District Court also ignored Ameranth's inventive concepts for
transforming any purported abstract idea of claims 4 and 5 of U.S. Patent No.
8,146,077 into a patent-eligible application.
As to claims 2 and 12, the District Court did not permit Ameranth to litigate
at all. Under this Court's decision in Domino's, all claims Ameranth ever asserted—
and did not formally withdraw—were still in the case for adjudication. That was the
basis on which this Court affirmed the invalidation in Domino's of seven claims of
the '077 patent that were not among the five claims to which the District Court
limited Ameranth.

Claims 2 and 12, over which the District Court thus had

jurisdiction, were not decided in Domino's.

Yet the District Court prevented
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Ameranth from litigating those claims on the merits. That incorrectly erects a double
standard: Ameranth is precluded from asserting claims over which the court has
jurisdiction but—as occurred in Domino's—defendants can invalidate claims in
precisely the same circumstances. That unfair double standard is untenable and
should not be permitted by this Court.
VII.

ARGUMENT

The District Court committed error in its summary determination finding
claims 4 and 5 of the '077 patent ineligible. This incorrect result was based upon a
misunderstanding of the facts and a misapplication of both procedural and
substantive law. Instead of relying on only record materials on the patent eligibility
of claims not resolved in Domino's, the court rested on its prior Domino's foodmenu-based-claim rulings, the reasoning and conclusions of which could not simply
be applied wholesale to claims 4 and 5. Claims 4 and 5 are distinct claims each
bearing a presumption of validity, each entitled to due process, and each subject to
the appropriate burden of proof of clear and convincing evidence before being found
invalid, yet none of these presumptions or rights were afforded to Ameranth.
Under the applicable law, the shortcuts employed here are impermissible.
They resulted in overlooking real factual disputes that cannot be summarily resolved,
an improper assessment of the scope and novelty of the claims, and an erroneous
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conclusion. This case is a clear example of why violation of procedural rules are not
harmless error.
There is no question but that the postures and scopes of claims 4 and 5 are
both factually and procedurally distinct from prior claims addressed by the court.
However, the court failed to recognize these distinctions.
Among the errors committed, the District Court:
1. Expressed its "presumption" that claims 4 and 5 were ineligible, rather than
presuming eligibility as required by law, see ACS Hosp. Systems, Inc. v. Montefiore
Hosp., 732 F.2d 1572, 1574-75 (Fed. Cir. 1984) ("The presumption [of validity
under § 282] is never annihilated, destroyed, or even weakened, regardless of what
facts are of record. Rather, it is a clear statutory procedural device which assigns to
the party asserting invalidity the burden of proving invalidity.");
2. Shifted the burden of proof away from the Moving Defendants and against
the claims, while ignoring the clear and convincing standard of proof and requiring
Ameranth, as patent owner, to prove the claims eligible, contrary to law, see
Structural Rubber Products v. Park Rubber, 749 F.2d 707, 714 (Fed. Cir. 1984)
("[T]he burden of proving invalidity on the attacker. That burden is constant and
never changes and is to convince the court of invalidity by clear evidence."
(quotation omitted));
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3. Failed to consider and address the factual disputes specifically related to
eligibility raised by an uncontested expert declaration itself based on the intrinsic
record addressing the understanding of a POSITA at the time of invention, contrary
to law, see TecSec, Inc. v. Adobe Inc., 978 F.3d 1278, 1297 (Fed. Cir. 2020) (finding
party challenging validity under § 101 failed to meet its burden of proof when
"TecSec submitted an expert declaration asserting that the combination of
techniques we have discussed was a specific, unconventional improvement in
computer network functionality. Adobe has pointed to no evidence of its own that it
submitted in support of its § 101 motion.");
4. Misinterpreted the scope of and what claims 4 and 5 are "directed to" by
substituting the court's own lay opinion that their limitations are merely "field of use
restrictions," as opposed to a legally required assessment by one of ordinary skill in
the art to the contrary, In re Nelson, 280 F.2d 172, 181 (C.C.P.A. 1960), rev'd on
other grounds, In re Kirk, 376 F.2d 936 (C.C.P.A. 1967) ("The descriptions in
patents are not addressed to the public generally, to lawyers or to judges, but, as
section 112 says, to those skilled in the art to which the invention pertains or with
which it is most nearly connected."); Phillips v. AWH Corp., 415 F.3d 1303, 1313
(Fed. Cir. 2005) ("[P]atents are addressed to and intended to be read by others of
skill in the pertinent art.");
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5. Failed to analyze or address how the additional elements of claims 4 and 5
add something more and provide an inventive concept under Step 2 of Alice, contrary
to established precedent, see Intellectual Ventures I LLC v. Capital One Bank (USA),
792 F.3d 1363, 1366 (Fed. Cir. 2015) (stating at Step 1 not Step 2, "[a]n abstract idea
does not become nonabstract by limiting the invention to a particular field of use or
technological environment . . . ."); and
6. Misunderstood that the additional elements of claims 4 and 5 narrowed and
added inventive concepts beyond those of claim 1, and, instead, incorrectly
concluded that they were "broader," and thereby encompassed by claim 1. Phillips,
415 F.3d at 1315 ("[T]he presence of a dependent claim that adds a particular
limitation gives rise to a presumption that the limitation in question is not present in
the independent claim.
These errors of substantive and procedural law are fatal to the District Court's
conclusion that the claims are ineligible. None is harmless. Even viewed in
isolation, each requires reversal. Viewed in the full context of the proceedings
consolidated in the district court, these raise vexing due process concerns for
Ameranth and all other like situated patent owners.
The District Court presumed the claims at issue were invalid, indeed
informing Ameranth of its views favoring defendants even before having a record to
decide the issue. The District Court flatly stated that (a) the '077 patent is invalid
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and (b) this Court affirmed that blanket invalidity in Domino's, Appx16287, and
then informed Ameranth that claims 4 and 5 were invalid while pressing Ameranth
to so stipulate. Appx6921 at ll.9-21. In the proceedings that followed, rather than
assess the state of the factual record actually before it, the District Court adhered to
the incorrect view of the status of the '077 patent it previously articulated, and to the
conclusion on the ineligibility of claims 4 and 5 it reached in the absence of
jurisdiction and a factual record in Domino's. Instead of directly moving forward to
consider the merits of patent claims that were not resolved in Domino's, the District
Court issued a seven-day "show cause" order requiring Ameranth to explain why it
should be permitted to assert claims 2, 4, 5, and 12 (none of which did this Court
find ineligible).

That procedural requirement is incompatible with the settled

principle that every patent claim must be presumed valid and patent-eligible,
Cellspin Soft, Inc. v. Fitbit, Inc., 927 F.3d 1306, 1319 (Fed. Cir. 2019) ("To the
extent the district court departed from this principle by concluding that issued patents
are presumed valid but not presumed patent eligible, it was wrong to do so."), and
that the party asserting invalidity must prove it by clear and convincing evidence.
Microsoft Corp. v. i4i Ltd. P'ship, 564 U.S. 91, 100 (2011) (citing 35 U.S.C. § 282).
A. Applicable Legal Principles
1. Standard of Review
This Court reviews this matter de novo as it relates to the District Court's
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finding claims ineligible under § 101. Universal Health Servs., Inc. v. Thompson,
363 F.3d 1013, 1019 (9th Cir. 2004) (summary judgment grant reviewed de novo);
see also McRO, Inc. v. Bandai Namco Games Am. Inc., 837 F.3d 1299, 1311 (Fed.
Cir. 2016) (§ 101 patent-eligibility decisions reviewed de novo). This Court reviews
the denial of Ameranth's request to add or reassert patent claims under an abuse of
discretion standard. A district court's case management decisions are reviewed for
abuse of discretion. GCB Communications, Inc. v. U.S. South Communications, Inc.,
650 F.3d 1257, 1262 (9th Cir. 2011) ("[W]e review a district court's case
management decisions for abuse of discretion."). A decision based on incorrect legal
standards is necessarily an abuse of discretion. Koon v. United States, 518 U.S. 81,
100 (1996) ("A district court by definition abuses its discretion when it makes an
error of law."); Laboratory Corp. of Am. Holdings v. Chiron Corp., 384 F.3d 1326,
1331 (Fed. Cir. 2004) ("'An abuse of discretion may be established under Federal
Circuit law by showing that the court made a clear error of judgment in weighing
the relevant factors or exercised its discretion based on an error of law or clearly
erroneous fact finding.'" (quoting International Rectifier Corp. v. Samsung
Electronics Co., 361 F.3d 1355, 1359 (Fed. Cir. 2004)).
2. Legal Framework for a Motion for Summary Judgment
Summary judgment may be granted only when "there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law." Fed.
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R. Civ. P. 56(a); see Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Anderson
v. Liberty Lobby, Inc., 477 U.S. 242 (1986). The moving party must make a showing
by informing the court of the basis for its motion and identifying the portions of the
record that demonstrate the absence of a genuine issue of material fact. Celotex, 477
U.S. 317 at 323; FED. R. CIV. P. 56(c). A genuine issue of material fact exists "if the
evidence is such that a reasonable jury could return a verdict for the non-moving
party." Anderson, 477 U.S. at 248.
When considering a motion for summary judgment, the court "must consider
fact questions with deference to the nonmovant . . . [and] 'must review the facts
drawing all inferences most favorable to the party opposing the motion.'" Walker v.
Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir. 1988) (quoting Reid v. State Farm
Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Cir. 1986)). Summary judgment must
be denied if the court finds some support for the allegations such that "reasonable
minds could differ as to the import of the evidence." Anderson, 477 U.S. at 250-51.
Similarly, where evidence is genuinely disputed on a particular issue – such as by
conflicting testimony – that "issue is inappropriate for resolution on summary
judgment." Direct Techs., LLC v. Electronic Arts, Inc., 836 F.3d 1059, 1067 (9th
Cir. 2016); Pan Pac. Retail Props., Inc. v. Gulf Ins. Co., 471 F.3d 961, 970 (9th Cir.
2006) ("[T]he district court erred in granting summary judgment to the defendants,
resolving [an] issue in light of the disputed and conflicting evidence before it."). In
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other words, "where the district court has made a factual determination, summary
judgment cannot be appropriate." Animal Legal Def. Fund v. U.S. Food & Drug
Admin., 836 F.3d 987, 990 (9th Cir. 2016). Similarly, the court is not permitted to
make credibility determinations when deciding summary judgment motions.
Anderson, 477 U.S. at 255 ("Credibility determinations, the weighing of the
evidence, and the drawing of legitimate inferences from the facts are jury functions,
not those of a judge whether he is ruling on a motion for summary judgment or for
a directed verdict.").
B. The District Court's Flawed § 101 Analysis Requires Reversal
Regarding Claims 4 and 5 of the '077 Patent
In Alice Corp. Pty. Ltd. v. CLS Bank Int'l, 134 S. Ct. 2347 (2014), the Supreme
Court formalized a framework to determine whether a patent claims a judicial
exception (i.e., an abstract idea, natural phenomenon, or law of nature). Id. at 2355. A
court must first ask "whether the claims at issue are directed to one of those patentineligible concepts"; if so, then the court must ask, "[w]hat else is there in the claims
before us?" Id. Ameranth did not argue for patent-eligibility under Alice Step 1 to the
District Court. As such, this appeal focuses on Alice Step 2.
At Step 2, the District Court adhered to the opinion it had prematurely formed
and, in its own words, "telegraphed." Appx6921 at ll.9-21. On that flawed basis, the
court incorrectly decided that "[b]y their plain terms, these claims [e.g., claims 4 and
5] simply restrict the invention described in claim 1 to the fields of reservations and
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ticketing, respectively. As such, they do not disclose an inventive concept, and thus
do not make the claims patent eligible." Appx4-5. This analysis is wrong for multiple
reasons. At the outset, it incorrectly conflates the Alice test: whether the claims are
limited to a field of use falls under Alice Step 1, not Step 2. See Intellectual Ventures,
792 F.3d at 1366 (stating at Step 1, "[a]n abstract idea does not become nonabstract by
limiting the invention to a particular field of use or technological environment . . . .").
For this reason alone, the summary judgment should be overturned.
The proper analysis at Step 2 – the "inventive concept" part of the patenteligibility test – is to determine whether there is something more in the claims than
merely a field of use restriction. Electric Power Group v. Alstom S.A., 830 F.3d 1350,
1354 (Fed. Cir. 2016) ("[L]imiting the claims to the particular technological
environment of power-grid monitoring is, without more, insufficient to transform them
into patent-eligible applications of the abstract idea at their core." (emphasis added).).
Whether that something more exists requires viewing the claims through the lens of
one of ordinary skill in the art at the time of the invention, as patents are not written
for judges, attorneys, or lay people, nor may they be the subject of hindsight. See,
e.g., In re Nelson, 280 F.2d at 181 ("The descriptions in patents are not addressed to
the public generally, to lawyers or to judges, but, as section 112 says, to those skilled
in the art to which the invention pertains or with which it is most nearly connected.");
Phillips, 415 F.3d at 1313 ("[P]atents are addressed to and intended to be read by others
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of skill in the pertinent art." (emphasis added)); see also DataCloud Technologies,
LLC v. Squarespace Inc., C.A. No. 21-164-LPS, at p. 4 (D. Del. Feb. 2, 2022)8 (Judge
Stark ruling, "It may be that these claims are clearly and convincingly invalid on their
face, [but] that would have to be analyzed from the perspective of a person of ordinary
skill in the art. I am not such a person and I have nothing in my record to help me
understand whether the defendant [is] right that a person of ordinary skill in the art
would view the claims exactly the way the defendant argues."). The District Court
here did not do so and instead disregarded the uncontested expert declaration and
substituted its own uncorroborated, lay opinion for the understanding of one of
ordinary skill in the art at the time of the invention. This critical error is apparent from
the District Court's explanation of its finding of invalidity, which shows precisely why
lay opinion cannot displace the educated assessment of one of ordinary skill in the art.
In the court's view:
 "Furthermore, and perhaps most importantly, none of these elements is
mentioned in either claim 4 or claim 5, which is contrary to Alice's
teaching that '[t]o save a patent at step two, an inventive concept must
be evident in the claims.'" Appx6-7 (quoting RecogniCorp, LLC v..

8

The DataCloud Technologies, LLC v. Squarespace Inc., C.A. No. 21-164-LPS (D.
Del.
Feb.
2,
2022),
opinion
is
available
at
https://www.ded.uscourts.gov/sites/ded/files/opinions/21-164.pdf (last accessed
July 29, 2022).
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Nintendo Co., Ltd., 855 F.3d 1322, 1327 (Fed. Cir. 2017)); and
 "The opinion of Ameranth's expert, Ricardo Valerdi, suffers from this
same flaw, i.e., it is not based on the language of the claims. Dr.
Valerdi's opinion therefore fails to create a genuine issue of material
fact sufficient to defeat summary judgment at step two of the Alice
analysis." Appx7 n.1.
But Dr. Valerdi's declaration explains why those views are totally wrong:
12. The technologies which a POSITA would understand are
described and claimed for the reservations embodiment in claim 4 of the
'077 patent contain at least the following inventive concepts combined
together to enhance computer technology: (1) a single point of entry, (2)
maintaining database equilibrium, and (3) reflective routing to the
appropriate devices concurrent in with synchronous communications and
formatting with/for multiple/different handheld devices that each
includes a mobile reservation application.
13. The technologies which a POSITA would understand are
described and claimed for the ticketing embodiment in claim 5 of the '077
patent contain at least the following inventive concepts combined
together that enhance computer technology: (1) a single point of entry,
(2) maintaining database equilibrium, and (3) reflective routing to the
appropriate devices concurrent with synchronous communications and
formatting with/for multiple/different handheld devices that each include
a mobile ticketing application.
Appx7646.
Dr. Valerdi also explains the differences between the claim 4 and claim 5
embodiments at paragraphs 51-56 of his declaration. Appx7658-7661. Further, Dr.
Valerdi analyzes the exact words of claim 4 showing how claim 4 overcomes technical
problems, Appx7661-7662 at ¶¶ 57-58, the inventive concepts of claim 4 including
P a g e 25 | 43

Case: 22-1655

Document: 54

Page: 44

Filed: 08/01/2022

equilibrium reflective routing, and single point of entry for reservations read in view
of the specification, Appx7662-7664 at ¶¶ 59-68, and how those concepts would have
been implemented using technical requirements and pseudocode, Appx7666-7675 at
¶¶ 72-82, by a person of ordinary skill in the art at the time the invention was made.
Consistently, Dr. Valerdi applies the words of claim 5 showing how claim 5
overcomes technical problems, Appx7675-7676 at ¶¶ 84-85, the inventive concepts of
claim 5 including equilibrium, reflective routing, and single point of entry for ticketing
read in view of the specification, Appx7676-7681 at ¶¶ 86-90, and how those concepts
would have been implemented using technical requirements and pseudocode,
Appx7680-7688 at ¶¶ 90-100, by a person of ordinary skill in the art.
When the facts are viewed, as they must be on a Rule 56 motion and as this
Court must do, in the light most favorable to Ameranth, meaningful limitations
preclude claims 4 and 5 patent from impermissibly preempting "the basic tools of
scientific and technological work" and "thereby thwarting the primary object of the
patent laws." Alice, 134 S. Ct. at 2354 (quoting Association for Molecular Pathology
v. Myriad Genetics, Inc. 133 S. Ct. 2107, 2116 (2013)).
1. Unlike Claim 1, Claims 4 and 5 Are Not Directed to a User Interface
This Court found claim 1 "cover[s] systems enabled for synchronous
communications and automatic formatting of a programmed handheld menu
configuration ('PHMC') that is generated using a master menu and that can display
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cascaded sets of linked graphical user interface ('GUI') screens for multiple handheld
devices." Domino's, 792 Fed. Appx. at 786. This means claim 1 is directed to the user
interface and not how to solve the back end computer-system based problem of a lack
of a single point of entry without equilibrium and reflective routing technology for
ticketing and reservation applications.

Claims 4 and 5 solve that problem,

respectively, as discussed infra at pp. 28-32.
2. The District Court Wrongly Discarded Dr. Valerdi's Unrebutted
Declaration About Claims 4 and 5 in a Mere Footnote, Even Though
the Declaration Confirmed that the Claimed Inventions Solved
Technological Problems and Improved Computer Technology
Under the correct legal standard, which the district court did not follow, the
claims themselves need not expressly mention the benefits achieved by the invention.
Uniloc USA, Inc. v. LG Electronics USA, Inc., 957 F.3d 1303, 1309 (Fed. Cir. 2020)
("To the extent LG argues that the claims themselves must expressly mention the
reduced latency achieved by the claimed system, LG is in error. Claims need not
articulate the advantages of the claimed combinations to be eligible."). Dr. Valerdi's
declaration is unrebutted and addresses the dispositive points by explaining (1) what
the claims in view of the specification mean to a POSITA, and (2) how the claimed
inventions improve technology and the efficiency of the back end/network server. The
District Court fatally erred when discarding Dr. Valerdi's declaration. See Cellspin
Soft, Inc. v. Fitbit, Inc., 927 F.3d 1306, 1317-18 (Fed. Cir. 2019) ("[P]lausible and
specific factual allegations that aspects of the claims are inventive are sufficient. As
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long as what makes the claims inventive is recited by the claims, the specification need
not expressly list all the reasons why this claimed structure is unconventional. In this
case, Cellspin made specific, plausible factual allegations about why aspects of its
claimed inventions were not conventional, e.g., its two-step, two-device structure
requiring a connection before data is transmitted. The district court erred by not
accepting those allegations as true." (citation omitted)).
Further, as this Court found in TecSec, Inc. v. Adobe Inc., 978 F.3d 1278 (Fed.
Cir. 2020), when ruling "the analysis Adobe has presented on appeal is insufficient to
make the showing required for ineligibility":
[T]o the extent, if any, that extrinsic evidence is relevant to the summaryjudgment analysis at Step 1, the evidence is one-sided. TecSec submitted
an expert declaration asserting that the combination of techniques we
have discussed was a specific, unconventional improvement in computer
network functionality. J.A. 1960–72; see also J.A. 13 (denying Adobe's
motion to strike portions of TecSec's declaration). Adobe has pointed to
no evidence of its own that it submitted in support of its § 101 motion.
Id. at 1297. The same is true here and requires reversal.
3. Claims 4 and 5 Are Not Merely Field of Use Restrictions
The District Court further erred in its Alice Step 2 analysis by incorrectly
viewing claims 4 and 5 as mere field-of-use restrictions. Appx4. The District Court
failed to analyze or address how the additional elements of claims 4 and 5 add
something more than field of use restrictions and provide an inventive concept under
Step 2 of Alice. Whether that "something more" exists requires viewing the claims
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through the lens of one of ordinary skill in the art, as patents are not written for judges,
attorneys, or lay people. See, e.g., Phillips, 415 F.3d at 1313 ("[P]atents are addressed
to and intended to be read by others of skill in the pertinent art." (emphasis added));
In re Nelson, 280 F.2d at 181 ("The descriptions in patents are not addressed to the
public generally, to lawyers or to judges, but, as section 112 says, to those skilled in
the art to which the invention pertains or with which it is most nearly connected.").
Instead of looking at how one of ordinary skill in the art would have viewed
claims 4 and 5, the District Court substituted its own incorrect and unsubstantiated
layperson opinion and conclusions. For example, the court decided, "By their plain
terms, these claims simply restrict the invention described in claim 1 to the fields of
reservations and ticketing, respectively." Appx4-5. On a record where Dr. Valerdi's
declaration explicitly and clearly discusses what claims 4 and 5 mean to one of
ordinary skill in the art at the time of the invention, Appx7661-7663 at ¶¶ 56-60;
Appx7666-7677 at ¶¶ 72-86; Appx7680-7688 at ¶¶ 90-100), the District Court's
dismissive conclusion that the declaration "is not based on the language of the claims,"
Appx7 n.1, misperceives the record and exceeds the bounds of the proper judicial role
in assessing patent eligibility on summary judgment.
For example, Dr. Valerdi devotes a significant portion of his declaration to
discussing the "reservations applications" and the words of claim 4 itself, viewed in
light of the specification, and how the invention of claim 4 solves computer-based
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issues, Appx7661-7662at ¶¶ 57-58, including through the inventive concepts of
equilibrium, reflective routing, and single point of entry for reservations, Appx76627664 at ¶¶ 59-68, and how those concepts would be executed using pseudocode,
Appx7666-7675 at ¶¶ 72-82, by a person of ordinary skill in the art at the time the
invention was conceived.
Dr. Valerdi also analyzed what is recited in claim 5 itself and its "ticketing
applications" in light of the specification and figures to show the technical challenges,
Appx7675-7676 at ¶¶ 84-85, how those technical challenges would be solved via the
inventive concepts of equilibrium reflective routing and single point of entry for
ticketing, Appx7676-7681 at ¶¶ 86-90, and how those concepts would be addressed
using technical requirements and pseudocode, Appx7680-7688 at ¶¶ 90-100, by a
person of ordinary skill on the art. As with claim 4, the technology necessary to
implement the computational requirements of claim 5 did not exist at the time of the
invention. Appx7658 at ¶ 50.
Claims 4 and 5 are not "pen and paper" claims. Just as in EcoServices, LLC v.
Certified Aviation Services, LLC, 830 Fed. Appx. 634 (Fed. Cir. 2020), claims 4 and 5
achieve a level of automation that provides an improvement over the prior art humanoperated reservation and ticketing systems and to the efficiency of the network server.
As Dr. Valerdi explained, the claimed inventions avoid duplication while maintaining
system consistency, which results in a system that reduces conflicting and errant
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reservations from being made or tickets from being sold.9 Appx7646-7647 at ¶¶ 1415. This improvement results in a higher degree of quality and predictability in real
time reservations or ticket ordering for both customers and vendors, a minimized risk
of duplicative reservations or ticket sales for the same seat(s), cost and time efficiency,
and reliability. EcoServices, 830 Fed. App. at 642-43 ("The systems of the claims at
issue achieve a level of automation that provides an improvement over the prior art
human-operated washing systems. This improvement, as set forth in the specification
of the '262 patent, provides such advantages as 'a higher degree of quality of an engine
washing procedure,' a 'minimize[d] risk of wrongly operat[ed] equipment,' 'a higher
degree of safety,' and 'cost efficien[cy] and reliab[ility].'"). Similarly, as in McRO, Inc.
v. Bandai Namco Games Am. Inc., 837 F.3d 1299, 1311 (Fed. Cir. 2016), the claimed
invention improved the computer system as a tool and no record evidence establishes
that the claimed combination had previously been used in the same way as required by
claims 4 and 5. Id. at 1314 ("While the rules are embodied in computer software that

9

The District Court erred by attempting to deem itself a POSITA when it decided
that "[n]o customer is receiving the same food, or reserving the same table, room, or
seat," and that Ameranth's distinction between them is "illusory." Appx5-6. While
no customer receives the same food as another customer, two customers can reserve
the same table. For example, one customer can reserve a table at a restaurant for 5
pm for dinner and then that same table can be reserved by another customer on the
same day for 7 pm for dinner. This is equally applicable to event ticketing, as in the
Improv Comedy Ticketing System, for which Ameranth won technology awards,
since multiple shows occur nightly and tables and/or specific seats are reused. See
Appx7625 n.7; see also Appx7744-7747. The prosecution history also confirms the
District Court's clear error. Appx7736-7739.
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is processed by general-purpose computers, Defendants provided no evidence that the
process previously used by animators is the same as the process required by the
claims.").
The unrebutted expert declaration showed precisely why claims 4 and 5 are not
the same as "food ordering" and are not mere "pen and paper" inventions:
The ordered combination inventive concept captured in the claim
elements goes far beyond routine pen and paper collection of restaurant
reservations and ticketing because of the computational complexity
needed to manage the plurality of diverse mobile devices as part of a
networked system and provide real-time synchronized, but non
duplicative, information about restaurant table/seat availability or ticket
inventories. Only a system architected in accordance with claims 4 and
5 and as the '077 guides a POSITA to create a system so that "such a
single point of entry would work to keep all wireless handheld devices
and linked Web sites in synch with the backoffice server (central
database) so that the different components are in equilibrium at any given
time and an overall consistency is achieved." ('077 patent at 2:34-38).
Appx7647 at ¶ 15. "This is not the type of human activity that § 101 is meant to
exclude." SRI Int'l, Inc. v. Cisco Systems, Inc., 930 F.3d 1295, 1304 (Fed. Cir. 2019).
4. Claims 4 and 5 Are Narrower than Claim 1, Yet Inexplicably and In
Error the District Court Decided Otherwise
Misunderstanding and/or misapplying the tenets of patent law, the District Court
incorrectly decided claims 4 and 5 broaden claim 1. Appx6 (deciding "reflective
technology," "equilibrium" and a "single point of entry" of claims 4 and/or 5 broaden
claim 1). Under settled principles, these dependent claims are narrower because the
technology is based on the backend reservations and ticketing technology of claims 4
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and 5, respectively. In other words, claims 4 and 5 require additional, specific features
that narrow claim 1's system. To conclude otherwise was clear error. For example,
reflective routing technology only applies to the systems of claims 4 and 5 which
means that it is a narrower system than claim 1's system. See Phillips, 415 F.3d at
1315 ("[T]he presence of a dependent claim that adds a particular limitation gives rise
to a presumption that the limitation in question is not present in the independent claim."
(citing Liebel-Flarsheim Co. v. Medrad, Inc., 358 F.3d 898, 910 (Fed. Cir. 2004)).
Moreover, as explained supra at pp. 26-27, claim 1 is directed to menu generation for
hospitality applications, not for the backend processing of a user's selections of those
menu items. Not only did Dr. Valerdi point this out in his declaration and that the
inventions of claims 4 and 5 improved computer technology, Appx7661-7664 at ¶¶
57-68; Appx7666-7688 at ¶¶ 72-82, 84-101, but also Ameranth informed the court in
its brief, when citing and block quoting from the specification and from Dr. Valerdi's
declaration. Appx7610-7639. In addition, the specification, when viewed through the
lens of a POSITA and in conjunction with Figure 9 and the prosecution history,
discloses a specific reservation example including reflective routing technology
regarding the processing of multiple user selections while improving the network and
"'thereby reducing the load of the network server.'" Appx7628-7629 (citing Appx7646
at ¶¶ 12-13; Appx7650 at ¶ 22; Appx7658 at ¶ 48; Appx7662-7663 at ¶ 59; Appx7663
at ¶ 65; Appx7666-7667 at ¶ 72; Appx7669-7675 at ¶¶ 76-82; Appx7680-7681at ¶ 90;
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Appx7682-7683 at ¶ 94; Appx7684-7688 at ¶¶ 96, 98-100); see also Appx249 at 5:3440. The District Court overlooked these facts. Appx6 ("Ameranth's arguments also
ignore Ameranth's previous descriptions of the invention described in the '077 Patent
as a unitary concept with application to a wide variety of industries."). The District
Court also erred when opining that "perhaps most importantly, none of these elements
is mentioned in either claim 4 or 5 . . . . ." Appx6. Since as is explained above, the
specific reservation example, as is disclosed in the specification, requires those
elements inherently as a POSITA would know, and which Dr. Valerdi confirmed.
As explained by Dr. Valerdi, claims 4 and 5 include "reflective routing
technology," equilibrium" and a "single point of entry" as part of a non-conventional
ordered combination. Appx7646 at ¶¶ 12-13. For example, a POSITA understands
the complexity in the backend as set forth in claim 4 is what is taught in
the '077 patent through the reflective routing component (see '077 patent
at 2:42-43). The reflective routing component is needed in order for the
restaurant reservation system to generate a result to a user's request with
a list of restaurants that can accommodate the size and time that the user
wants. This is a nontrivial task because there are multiple restaurantspecific parameters that need to be considered in the design of the
reservation system (e.g., capacity, table configuration, time increments
between seatings). The reflective technology in the '077 patent provides
the improved backend processing steps needed for such a reservation
system to work correctly by communicating the status of tables to all
devices in the network via the reflective routing technology. See '077
patent at 2:42-43). This helps accomplish database equilibrium, see id.
at 2:38, by ensuring all devices on the network are reporting information
about reservation requests and availability of tables. See id. at 1:25-28.
Appx7669-7670 at ¶ 76.
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The District Court's incorrect views and misapplication of the Alice Step 2
standards, of the status of claims this Court did not resolve in Domino's, and of the
unrebutted record of how a person of ordinary skill in the art would understand claims
4 and 5, all require reversal of summary judgment.
C. The District Court Prevented Ameranth from Litigating the Merits of
Claims 2 and 12
As much as the District Court's procedural shortcuts prejudiced Ameranth on
claims 4 and 5, the total bar incorrectly imposed on litigating claims 2 and 12 was
even more restrictive. Prior to electing five claims pursuant to the District Court's
order, Ameranth asserted claim 12 against 15 of the Appellees. Appx8640-8684;
see also Appx1920-1979; Appx2027-2032; Appx2039-2059; Appx2075-2080.
Ameranth had intended to assert more than five claims, and it informed the District
Court of that fact in March 2017. Appx2335 ("Ameranth served Infringement
Contentions on Defendants on March 24, 2017, fully complying with the Court's
numerical restrictions on the number of claims to be asserted. But for that restriction,
Ameranth would have asserted on average about 14 claims against each defendant
and all 18 claims against several of the defendants." (emphasis added)).
Under this Court's decision in Domino's, claims asserted by any party at any
time in the litigation—and not formally withdrawn—remain in the case if the
opposing party filed a counterclaim seeking invalidity. 792 Fed. Appx. at 782-85.
This is so even if they are not among the limited number of claims the district court
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required to be litigated first. Id.
While a trial court may have discretion to sequence the order in which claims
will be resolved, no correct view of the judicial function empowers a trial court to
simply preclude a party from litigating its claims on the merits. To be sure, a
complaint that fails to state a claim can be dismissed under Rule 12; a claim that fails
to satisfy the standards for summary judgment can be terminated under Rule 56. But
no rule of court or of just administration of the law authorizes a court to short-circuit
these summary dispositions by requiring the parties to obtain the court's permission
before proceeding even to these preliminary stages.
Here, the District Court issued a show cause order: "Ameranth is ordered to
show cause why it should be allowed to reassert any claims that were not selected in
response to the Court's February 14, 2017." Appx6911-6912. It is not fair to permit
a defendant to argue for invalidating a claim as the defendants did when the patent
owner is not permitted to assert that claim as infringed. Appx10 ("The Court agrees
with Defendants, and finds claims 2 and 12 do not raise any 'unique issues as to
liability or damages' such that Ameranth should be allowed to reassert those claims
at this stage of the proceedings.").
In the Domino's case, this Court decided that the declarations Ameranth
sought to rely on were "directed to unclaimed features." 792 Fed. Appx. at 788. But
the expert declaration of Dr. Valerdi is directed to claimed subject matter and is
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highly relevant to the § 101 analysis. See supra at 29-30. Ameranth should have
been given the opportunity to submit an expert declaration and fairly create a factual
record for the claims it sought to re-assert or add to the case. The District Court
failed to provide such an opportunity when it ordered Ameranth to respond to its
show cause order in only one (1) week's time and in only 15 pages total.
After having been handcuffed by the Court for years,10 the District Court gave
Ameranth only one (1) week to show cause why it should be permitted to litigate
claims this Court did not decide on the merits in Domino's but that the District Court
incorrectly stated had already been invalidated. Appx16287 ("After a thorough
review, the Court found the '077 Patent unpatentable under § 101, and granted the
motion. Ameranth appealed that ruling to the Federal Circuit, which affirmed this
Court's findings in an unpublished opinion.").
Similarly, the District Court also erred and abused its discretion when
deciding "Ameranth also fails to meet the good cause standard for amending its
infringement contentions." Appx11. After a stay of almost four years, the District

"Ameranth has been handcuffed for more than four years now, in a technology
area in which infringement discovery is vital. Source code production is only one
aspect of infringement discovery. Google Analytics reports, site inspections,
requests for admission, interrogatories, document requests, Rule 30(b)(6)
depositions, and Chief Technology Officer (CTO) depositions are examples of vital
components of infringement discovery which still lay ahead—Ameranth has not
been able to take even a single non-expert infringement deposition to date."
Appx6496.
10
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Court continued staying all the cases starting November 6, 2018. Appx6816-6817
Pursuant to the court's Order, Ameranth promptly notified the court following the
Supreme Court's denial of certiorari in Domino's and included a proposal that
permitted Ameranth to add or reassert claims.11 Appx6821-6824. Because the cases
were stayed and administratively closed, Ameranth promptly sought to add claims
when the stay was to be lifted. Further, the District Court incorrectly extended its
Domino's exceptional case finding12 based on the false premise that the entire '077
patent had been invalidated and that this Court had affirmed that finding to justify a
supposed Ameranth lack of diligence in adding claims and supporting its denial of
Ameranth's rights to assert claims 2 and 12; the same is true regarding the court's
preventing Ameranth from asserting claims 4 and/or 5 against additional
defendants/Appellees. Thus, the District Court's finding that Ameranth was not
diligent is factually wrong.
D. The District Court's Presumption of Invalidity Requires Reversal
The record evidences the District Court's overly expansive—and prejudicially

11

Ameranth notified the Appellees of its position during the pendency of the stay.
Appx6895 ("In light of this determination by the Federal Circuit, and for other
reasons as well, Ameranth believes that, when the stay ends, it is entitled to seek
leave of court to assert surviving claims of the '077 Patent against the remaining
defendants beyond those claims included in its last amended infringement
contentions.").
12
"Ameranth also ignores this Court's finding that the Domino's case was
exceptional, and the Court's award of more than $2.7 million in attorneys fees and
costs in that case." Appx11.
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incorrect—view of how much of the '077 patent this Court invalidated in Domino's.
As a result, Ameranth had to litigate the patent eligibility of claims 4 and 5 in the
context of the district court's blanket view that the entire '077 patent had been
declared ineligible in Domino's and that this Court had affirmed. However, the
District Court's expansive view misperceives the record and is contrary to settled
legal principles. No law has altered the statutory presumption that dependent claims
are presumed valid despite an earlier finding of invalidity of the independent claim
from which it depends. 35 U.S.C. § 282 ("Each claim of a patent (whether in
independent, dependent, or multiple dependent form) shall be presumed valid
independently of the validity of other claims; dependent or multiple dependent
claims shall be presumed valid even though dependent upon an invalid claim.").
This Court has explained that "§ 282 creates a presumption that a patent is valid and
imposes the burden of proving invalidity on the attacker. That burden is constant
and never changes and is to convince the court of invalidity by clear evidence."
Structural Rubber Products, 749 F.2d at 714 (quotation omitted). By denying
Ameranth that statutory presumption of validity, switching the burden onto
Ameranth to prove validity and then not viewing the record in the light most
favorable to Ameranth, the District Court erred.
In applying a legal standard that was tantamount to a presumption of
ineligibility, the District Court failed to follow the tenets for deciding motions for
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summary judgment. See supra at pp. 22-26. For example, Ameranth's expert
declaration was unrebutted and it explicitly discussed claims 4 and 5. Nevertheless,
the District Court entirely disregarded it, incorrectly asserting that the declaration
did not discuss claims 4 and 5.
When Ameranth's counsel refused to concede that claims 4 and 5 were invalid
during the hearing on December 2, 2021, Appx6921 at l.9 – Appx6922 l.12 the
District Court issued a show cause order the same day that incorrectly hindered
Ameranth's rights and its presentation of claims it was entitled to pursue. The show
cause order provided (a) only seven days for Ameranth to file a brief of only 15
pages (rather than the normal 25 page limit), and (b) denied Ameranth, as the moving
party, its right to reply to defendants/Appellees' arguments via a reply brief and thus
unfairly provided the defendants/Appellees the last word on the matter.13
Appx6911-6912. Thus, the Court denied Ameranth the right to litigate additional
claims, and shortly thereafter, on March 14, 2022, again with no hearing, it
invalidated claims 4 and 5, the result it had pressed Ameranth to accept by stipulation
even before any substantive record existed.
The District Court's presumption of invalidity, and its procedural and
substantive errors, also have affected other rulings and decisions made by the court
during the course of these consolidated, related cases, further highlighting the

13

The District Court did not hold a hearing.
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adverse impacts to Ameranth from the District Court's mistaken view of the scope
of this Court's decision on appeal in Domino's.
Following this Court's disposition in Domino's, the District Court, in an
unprecedented move, found that case to be "exceptional" and awarded a punitive
more than $2.7 million in attorney's fees and costs against Ameranth. The court
presumptively concluded, before it had even addressed the eligibility of several of
the claims of the '077 patent that this Court did not resolve in Domino's, such as
claims 4 and 5, that all '077 patent claims were ineligible; and that Ameranth should
have known as much at the outset of the case in 2012 (even before Alice had issued).
Appx16287; Appx16293-16294. The District Court made these findings despite the
fact that two previous enforcement actions against other infringers had resulted in
royalty payments in the millions of dollars in settlements; despite Ameranth having
dozens of additional royalty-paying licensees—most of which were acquired
independent of any litigation; despite the fact that these claims had survived
multiple, serially filed covered business method review challenges at the PTO
challenging validity under §§ 101,103, and/or 112,14 and despite the fact that the
question of ineligibility of the asserted claims was hotly contested throughout

14

On December 4, 2017, the PTAB's decision in CBM2017-00053 rejected the
petitioner's patent-ineligibility arguments and decided that neither Alice nor its
progeny change its decision that "the claims were directed 'to a specific computeraided system programmed by software to perform specialized functions.'" Appx271272.
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substantial proceedings before the District Court and the Federal Circuit.
Having already sanctioned Ameranth for even having commenced litigation
in 2012 to enforce the '077 patent (despite multiple PTO rulings upholding the
patent), the District Court proceeded to short-circuit Ameranth's right to fully litigate
patent claims that were not resolved in the Domino's case. The District Court erred
in multiple ways:

by disregarding the statutory presumption of validity; by

misperceiving the scope of Domino's on unresolved claims of the '077 patent; by
requiring Ameranth to seek and obtain judicial permission to litigate claims over
which the court had jurisdiction; by misplacing the burden of proof on the nonmoving party; by improperly analyzing the standards of Alice Step 2; by disregarding
an unrebutted expert declaration that addressed the relevant patent claims and
explained how they would be understood by one of ordinary skill in the art; and by
resorting to its lay interpretation of the specification to resolve factual disputes that
should have been reserved for the jury at trial under the POSITA standard. These
errors, individually and collectively, require reversal. None is harmless.
VIII. CONCLUSION AND PRAYER
For the reasons stated herein, this Court should reverse the District Court's
grant of the Motion for Summary Judgment of Unpatentability of Claims 4 and 5,
reverse the denial of Ameranth's request to litigate claims not decided in Domino's,
and remand the case for further proceedings.
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Respectfully submitted,
/s/ Richard C. Weinblatt
Richard C. Weinblatt
STAMOULIS & WEINBLATT LLC
800 N. West Street, Third Floor
Wilmington, DE 19801
Telephone: (302) 999-1540
Facsimile: (302) 762-1688
Email: weinblatt@swdelaw.com
Attorneys for Appellant
Ameranth, Inc.
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1
2
3
4
5
6
7
8
9

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

10
11
12

Case No.: 11cv1810 DMS (WVG)

IN RE: AMERANTH PATENT
LITIGATION CASES,

ORDER GRANTING CLAIM 4/5
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT OF
UNPATENTABILITY OF CLAIMS 4
AND 5

13
14
15
16
17

In a December 27, 2021 Order, this Court set a briefing schedule on the viability of

18

Ameranth’s claims that certain Defendants were infringing claims 4 and 5 of the ‘077

19

Patent. Defendants against whom such claims are pending (“the Claim 4/5 Defendants”)

20

filed a motion for summary judgment of unpatentability of claims 4 and 5, Ameranth filed

21

an opposition, and the Claim 4/5 Defendants filed a reply. Ameranth thereafter filed a

22

Supplemental Notice of Lodgment of excerpts of the Markman hearing transcript, to which

23

the Claim 4/5 Defendants filed a response, and to which Ameranth then filed an Objection.

24

The Court has reviewed all of the briefing, and now grants the Claim 4/5 Defendants’

25

motion for the reasons set out below.

26
27

1
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1

In Ameranth, Inc. v. Domino’s Pizza, LLC, 782 Fed. App’x 780 (Fed. Cir. Nov. 1,

2

2019), the Federal Circuit affirmed this Court’s decision that claim 1 of the ‘077 Patent

3

was patent ineligible. Applying the two-step approach set out in Alice Corp. v. CLS Bank

4

International, 573 U.S. 208 (2014), the court found at step one that claim 1 was directed

5

to an abstract idea, namely, “the concept of synchronous communications and automatic

6

formatting for different handheld devices[.]” Ameranth, 792 F. App'x 780 at 787. At step

7

two, the court found claim 1 failed to disclose an inventive concept.

8

For context, claim 1 recites the following:

9

An information management and real time synchronous communications
system for configuring and transmitting hospitality menus comprising:

10
11
12

a.

a central processing unit,

b.

a data storage device connected to said central processing unit,

c.

an operating system including a first graphical user interface,

d.

a master menu including at least menu categories, menu items
and modifiers, wherein said master menu is capable of being
stored on said data storage device pursuant to a master menu file
structure and said master menu is capable of being configured for
display to facilitate user operations in at least one window of said
first graphical user interface as cascaded sets of linked graphical
user interface screens, and

e.

menu configuration software enabled to generate a programmed
handheld menu configuration from said master menu for wireless
transmission to and programmed for display on a wireless
handheld computing device, said programmed handheld menu
configuration comprising at least menu categories, menu items
and modifiers and wherein the menu configuration software is
enabled to generate said programmed handheld menu
configuration by utilizing parameters from the master menu file
structure defining at least the menu categories, menu items and
modifiers of the master menu such that at least the menu

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

2
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1
2
3
4
5
6
7
8
9
10
11
12
13
14

categories, menu items and modifiers comprising the
programmed handheld menu configuration are synchronized in
real time with analogous information comprising the master
menu,
wherein the menu configuration software is further enabled to generate the
programmed handheld menu configuration in conformity with a customized
display layout unique to the wireless handheld computing device to facilitate
user operations with and display of the programmed handheld menu
configuration on the display screen of a handheld graphical user interface
integral with the wireless handheld computing device, wherein said
customized display layout is compatible with the displayable size of the
handheld graphical user interface wherein the programmed handheld menu
configuration is configured by the menu configuration software for display as
programmed cascaded sets of linked graphical user interface screens
appropriate for the customized display layout of the wireless handheld
computing device, wherein said programmed cascaded linked graphical user
interface screens for display of the handheld menu configuration are
configured differently from the cascaded sets of linked graphical user
interface screens for display of the master menu on said first graphical user
interface, and

15
16
17
18
19
20
21
22
23
24
25
26
27

wherein the system is enabled for real time synchronous communications to
and from the wireless handheld computing device utilizing the programmed
handheld menu configuration including the capability of real time
synchronous transmission of the programmed handheld menu configuration
to the wireless handheld computing device and real time synchronous
transmissions of selections made from the handheld menu configuration on
the wireless handheld computing device, and
wherein the system is further enabled to automatically format the programmed
handheld menu configuration for display as cascaded sets of linked graphical
user interface screens appropriate for a customized display layout of at least
two different wireless handheld computing device display sizes in the same
connected system, and
wherein a cascaded set of linked graphical user interface screens for a wireless
handheld computing device in the system includes a different number of user
3
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1

interface screens from at least one other wireless handheld computing device
in the system.

2
3

‘077 Patent at 15:56-16:61. The claims at issue here, claims 4 and 5, depend from claim

4

1, and read as follows:
4. The information management and real time synchronous communication
system in accordance with claim 1, wherein the said Hospitality Applications
include at least reservation applications.

5
6
7

5. The information management and real time synchronous communication
system in accordance with claim 1, wherein the said Hospitality Applications
include at least a Ticketing applications.

8
9
10

Id. at 17:8-15.

11

In the present motion, the Claim 4/5 Defendants move for summary judgment that

12

claims 4 and 5 are patent ineligible for the same reasons as claim 1, namely that they are

13

directed to the same abstract idea as claim 1, and also fail to disclose an inventive concept.

14

Ameranth does not appear to dispute that claims 4 and 5 are directed to the same abstract

15

idea as claim 1, and that the first step of the Alice test is therefore satisfied as to claims 4

16

and 5.

17

The dispute here centers on Alice step two, and whether claims 4 and 5 disclose an

18

inventive concept that renders the claims patent eligible. The Claim 4/5 Defendants argue

19

claims 4 and 5 are field of use restrictions, which do not confer patentability. Ameranth

20

disagrees, and asserts the limitations contained in claims 4 and 5 are substantive, and

21

therefore supply an inventive concept that renders the claims patent eligible.

22

The Court agrees with the Claim 4/5 Defendants. According to the plain language

23

of the claims, the only additional limitation set out in claim 4 is that the “Hospitality

24

Applications include at least reservation applications[,]” and the only additional limitation

25

set out in claim 5 is that the “Hospitality Applications include at least a Ticketing

26

applications.” By their plain terms, these claims simply restrict the invention described in

27

4

28
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1

claim 1 to the fields of reservations and ticketing, respectively. As such, they do not

2

disclose an inventive concept, and thus do not make the claims patent eligible. See Bilski

3

v. Kappos, 561 U.S. 593, 610–11 (2010) (quoting Diamond v. Diehr, 450 U.S. 175, 191-

4

92 (1981)) (reiterating “the proposition that the prohibition against patenting abstract ideas

5

‘cannot be circumvented by attempting to limit the use of the formula to a particular

6

technological environment’ or adding ‘insignificant postsolution activity.’”); Affinity Labs

7

of Texas, LLC v. DIRECTV, LLC, 838 F.3d 1253, 1259 (Fed. Cir. 2016) (“The Supreme

8

Court and this court have repeatedly made clear that merely limiting the field of use of the

9

abstract idea to a particular existing technological environment does not render the claims

10

any less abstract.”); Intell. Ventures I LLC v. Cap. One Bank (USA), 792 F.3d 1363, 1366

11

(Fed. Cir. 2015) (“An abstract idea does not become nonabstract by limiting the invention

12

to a particular field of use or technological environment ….”)

13

Ameranth raises a number of arguments in an effort to avoid this conclusion, but

14

none is persuasive. First, Ameranth argues that reservation and ticketing applications are

15

different from the food ordering applications the Court considered when analyzing claim

16

1.

17

“theoretically every customer can place exactly the same food order[,]” every customer in

18

a reservations or ticketing application must place a unique order for a particular table, room,

19

or seat.

20

‘equilibrium’ challenges when the reservation and ticket purchases can be processed

21

remotely by customers using different handheld devices.”

22

However, Ameranth’s proposed distinction between food ordering and reservations and

23

ticketing is one without a difference. Clearly, each meal placed through a food ordering

24

application is unique in the same way that each table, room, or seat is unique. No customer

25

is receiving the same food, or reserving the same table, room, or seat. Ameranth’s proposed

Specifically, Ameranth asserts that unlike food ordering applications in which

Ameranth contends this distinction “presents particular technological
(Opp’n to Mot. at 4-5.)

26
27

5
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1

distinction is illusory, and thus there is no additional problem or “challenge” for claims 4

2

and 5 to solve.

3

Second, Ameranth suggests the reservation and ticketing limitations in claims 4 and

4

5 are separate software limitations, and therefore substantive limitations as opposed to field

5

of use restrictions. However, Ameranth fails to cite to any portion of the ‘077 Patent to

6

support this suggestion. On the contrary, the specification describes reservation and

7

ticketing applications as simply a subspecies of “hospitality applications.” ‘077 Patent at

8

5:16-19 (“The communication module also provides a single point of entry for all

9

hospitality applications, e.g., reservations, frequent customer ticketing, wait lists, etc. to

10

communicate with one another wirelessly and over the Web.”)

11

Third, Ameranth attempts to paint claims 4 and 5 as disclosing elements not found

12

in claim 1, namely “reflective technology,” “equilibrium,” and a “single point of entry”

13

system. However, as the Claim 4/5 Defendants point out, Ameranth’s arguments ignore

14

the dependent nature of claims 4 and 5, and the axiom “that a dependent claim cannot be

15

broader than the claim from which it depends.” Alcon Research, Ltd. v. Apotex Inc., 687

16

F.3d 1362, 1367 (Fed. Cir. 2012). Ameranth’s arguments also ignore Ameranth’s previous

17

descriptions of the invention described in the ‘077 Patent as a unitary concept with

18

application to a wide variety of industries. (See Transcript of Markman Hearing at 11-12,

19

ECF No. 906) (counsel stating “although the inventive idea arose first in the context of

20

restaurant menus and food ordering, it has application to a wide variety of hospitality

21

industry uses, including restaurant reservations, event ticketing, hotel reservations, et

22

cetera.”) Furthermore, and perhaps most importantly, none of these elements is mentioned

23

in either claim 4 or claim 5, which is contrary to Alice’s teaching that “[t]o save a patent at

24

step two, an inventive concept must be evident in the claims.” RecogniCorp, LLC v.

25
26
27

6
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1

Nintendo Co., Ltd., 855 F.3d 1322, 1327 (Fed. Cir. 2017).1 Finding these elements absent

2

from claims 4 and 5, there is no inventive concept in the claims sufficient to render them

3

patent eligible at Alice step two.

4

For all of these reasons, the Court finds claims 4 and 5 are patent ineligible.

5

Accordingly, the Claim 4/5 Defendants are entitled to summary judgment that claims 4 and

6

5 are unpatentable. The parties shall meet and confer on proposed judgments in each

7

individual case, and submit either an agreed-upon proposed judgment or competing

8

proposed judgments on or before March 25, 2022.

9
10

IT IS SO ORDERED.
Dated: March 14, 2022

11
12
13
14
15
16
17
18
19
20
21
22
23

27

The opinion of Ameranth’s expert, Ricardo Valerdi, suffers from this same flaw, i.e., it is
not based on the language of the claims. Dr. Valerdi’s opinion therefore fails to create a
genuine issue of material fact sufficient to defeat summary judgment at step two of the
Alice analysis. Kaavo Inc. v. Amazon.com Inc., 323 F.Supp.3d 630, 643-44 (D. Del. 2018)
(“Plaintiff’s reliance on contrary expert opinion alone is insufficient to create a genuine
issue of material fact.”)

28
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1
2
3
4
5
6
7
8

UNITED STATES DISTRICT COURT

9

SOUTHERN DISTRICT OF CALIFORNIA

10
11
12

Case No.: 11cv1810 DMS (WVG)

IN RE: AMERANTH PATENT
LITIGATION CASES,

ORDER ON AMERANTH’S
REQUEST TO REOPEN
LITIGATION ON ADDITIONAL
PATENT CLAIMS, AND SETTING
BRIEFING SCHEDULE ON PATENT
CLAIMS 4 AND 5

13
14
15
16
17

On November 6, 2018, this Court imposed a stay on these cases pending Ameranth’s

18

appeal of the Court’s entry of judgment in Case No. 12cv733 that certain claims of the ‘077

19

Patent were unpatentable. 1

20

Ameranth’s petition for certiorari to the United States Supreme Court, and again on

21

October 23, 2020, pending this Court’s resolution of Domino’s motion for exceptional case

22

in Case No. 12cv733. After the Court issued its rulings on that motion, but before a final

23

judgment was entered, Defendants in these consolidated proceedings filed a request for a

24

status conference with the Court to discuss how to proceed with the remaining cases. A

25

status conference was set, after which a final judgment was entered in Case No. 12cv733. 2

That stay was continued on March 5, 2020, pending

26
27
28

1
2

The stay did not apply to Case No. 12cv733.
Ameranth has since filed an appeal of that judgment.
1
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1

After hearing from counsel at the status conference, the Court issued an order lifting the

2

stay and ordering Ameranth to show cause as to why it should be allowed to reassert any

3

claims that were not selected in response to the Court’s February 14, 2017 Order directing

4

Ameranth to select five claims for assertion against each Defendant. Ameranth has now

5

submitted its response to the OSC, and Defendants have filed their reply.

6

At the outset, Ameranth maintains that the Court should stay these cases pending the

7

Supreme Court’s decision in American Axle & Manufacturing, Inc. v. Neapco Holdings

8

LLC, and until Ameranth’s appeal of the judgment in Case No. 12cv733 is concluded. The

9

Court declines to do so. These cases have been pending in this Court for approximately

10

ten years. The proceedings have been stayed multiple times while the case went through

11

proceedings before the Patent Trial and Appeal Board, and again while Ameranth appealed

12

this Court’s summary judgment ruling. The time has come for these cases to be resolved,

13

and now is an opportune time to do so given Ameranth’s currently pending appeal before

14

the Federal Circuit. Accordingly, the Court’s denies Ameranth’s request to impose another

15

stay on these cases.

16

Absent a stay, Ameranth argues it should be allowed to assert claims 2 and 12 of the

17

‘077 Patent. Ameranth asserts that result is consistent with In re Katz Interactive Call

18

Processing Patent Litig., 639 F.3d 1303, 1311-13 (Fed. Cir. 2011), and Nuance

19

Communications, Inc. v. ABBYY USA Software House, Inc., 813 F.3d 1368 (Fed. Cir.

20

2016), and because:

21
22
23
24
25

(a) Ameranth previously reserved its right to assert claims 2 and 12; (b) claims
2 and 12 present unique, non-duplicative issues not presented by the
invalidated claims; and (c) the unique issues presented by claims 2 and 12,
including the ordered combination of claim elements, pursuant to Step 2 of
the Alice inquiry provide an inventive concept sufficient to confer patent
eligibility.

26

(Ameranth’s Resp. to OSC at 1-2.) Ameranth also contends it should be allowed to assert

27

these claims because “the defendants’ accused products have evolved and gone through

28

technological revisions, and there have been consolidations and integrations between many
2
11cv1810 DMS (WVG)

Appx9

Case: 22-1655

Document: 54

Page: 73

Filed: 08/01/2022

Case 3:11-cv-01810-DMS-WVG Document 1512 Filed 12/27/21 PageID.99037 Page 3 of 6

1

of the defendants and their products.” (Id. at 2.) Defendants respond that Ameranth has

2

not shown good cause to reassert claims 2 and 12, nor has it shown that it would be denied

3

due process if the Court refused to allow it to assert these claims. They also argue it would

4

be futile to allow Ameranth to assert these claims because, like the claims already found

5

unpatentable in Case No. 12cv733, claims 2 and 12 are also directed to unpatentable subject

6

matter.

7

In resolving the present dispute, the Court notes that Ameranth does not appear to

8

be raising a due process challenge to the Court’s claim selection procedure. Instead,

9

Ameranth assumes its request to reassert claims 2 and 12 is governed primarily by the same

10

standard set out by the district court in Katz, namely, that claims 2 and 12 may be reasserted

11

if they present “unique issues as to liability or damages.” Katz, 639 F.3d at 1312.

12

Defendants, by contrast, rely primarily on the good cause standard for amending

13

infringement contentions, and argue Ameranth has not met that standard. Because the

14

parties addressed both standards, the Court will do so, as well.

15

Turning first to the “unique issues” standard, Ameranth argues claims 2 and 12 meet

16

that standard because they “provide inventive concepts that impact a Section 101 eligibility

17

analysis not presented by the invalidated claims.” (Ameranth’s Resp. to OSC at 4.)

18

Specifically, Ameranth asserts the “unique” inventive concepts of these two claims are

19

contained “in the ordered combination of the elements of these [ ] claims as

20

integrated/combined with the elements of the independent menu claims upon which they

21

rely.” (Id. at 6.) Defendants respond that the ordered combination of the elements of

22

claims 2 and 12 is “nearly identical” to that found in claims 14 and 15, which the Federal

23

Circuit has already found to be patent ineligible.

24

The Court agrees with Defendants, and finds claims 2 and 12 do not raise any

25

“unique issues as to liability or damages” such that Ameranth should be allowed to reassert

26

those claims at this stage of the proceedings. As Defendants set out on page eight of their

27

reply brief, the limitations of claims 2 and 12 are “substantively identical” to the limitations

28

of claims 14 and 15, which this Court found to be patent ineligible, and which finding the
3
11cv1810 DMS (WVG)

Appx10

Case: 22-1655

Document: 54

Page: 74

Filed: 08/01/2022

Case 3:11-cv-01810-DMS-WVG Document 1512 Filed 12/27/21 PageID.99038 Page 4 of 6

1

Federal Circuit affirmed. Ameranth also raised the issue of the ordered combination of

2

these claim elements in its appeal to the Federal Circuit. (See, e.g., Defs.’ Resp., Ex. E at

3

49.) Ameranth faults the Federal Circuit for not specifically addressing that argument, but

4

that complaint does not demonstrate there are any “unique issues of liability or damages”

5

surrounding claims 2 and 12. Absent such a showing, Ameranth is not entitled to reassert

6

those claims under the Katz “standard.”

7

Ameranth also fails to meet the good cause standard for amending its infringement

8

contentions. Ameranth’s only argument on this point is that since Ameranth’s last set of

9

infringement contentions “in or around early 2017[ ], the accused products and systems

10

have evolved, new versions have been released, there have been various new systems and

11

product integrations, and in some cases acquisitions and consolidation of entities, within

12

the industry and among the defendants.” (Ameranth’s Resp. to OSC at 13.) Although in

13

some cases the introduction of new products into the market constitutes good cause for

14

amending infringement contentions, Ameranth ignores the other changes in the landscape

15

of these proceedings. Specifically, Ameranth ignores this Court’s finding that the patent

16

claims asserted against Domino’s were ineligible for patent protection, the Federal

17

Circuit’s decision to affirm that finding, and the Supreme Court’s denial of Ameranth’s

18

petition for certiorari on that issue. Ameranth also ignores this Court’s finding that the

19

Domino’s case was exceptional, and the Court’s award of more than $2.7 million in

20

attorneys fees and costs in that case. As it has throughout this case, Ameranth fails to take

21

a holistic view of all of the facts in this case, and instead presents only those facts that

22

support its position.

23

Viewing the facts in their entirety, it is clear to this Court that Ameranth has not

24

demonstrated good cause to reassert claims 2 and 12. As Defendants point out, Ameranth

25

never asserted claim 2 against any Defendant, and did not assert claim 12 against many

26

Defendants. And although Ameranth advised Defendants’ Counsel of its belief that it was

27

entitled to seek leave of court to assert any claims that survived this Court’s summary

28
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1

judgment order and the appeal, 3 Ameranth fails to present any evidence that it informed

2

the Court of its belief at that time or at any time prior. Furthermore, although Ameranth

3

contends its request for leave to assert these claims is based on Defendants’ release of new

4

products and versions of their systems, it appears to the Court that Ameranth’s request is

5

simply a response to the judgment in the Domino’s case, and an attempt at a “do-over,” as

6

Defendants put it. (Defs.’ Resp. at 3.) Under similar circumstances, other courts have

7

denied requests for leave to assert new claims. See VLSI Tech. LLC v. Intel Corp., No. CV

8

18-0966-CFC, 2020 WL 4437401, at *2 (D. Del. Aug. 3, 2020) (rejecting patentee’s

9

interpretation of Katz to allow reintroduction of certain patent claims because under that

10

reading, “district courts could never limit the number of claims asserted by a plaintiff, and

11

this Court’s docket would grind to a halt.”); Papst Licensing GmbH & Co., KG v. Apple,

12

Inc., No. 6:15-CV-01095-RWS, 2020 WL 11613777, at *3 (E.D. Tex. July 1, 2020)

13

(denying motion to amend claim election because it “would inappropriately allow Papst a

14

“do over” of claim election.”) This Court finds the reasoning of those cases persuasive,

15

and adopts the same conclusion here, namely that Ameranth has not shown good cause to

16

reassert claims 2 and 12.

17

With this ruling, the parties requested to brief the issue of claims 4 and 5 in the cases

18

in which those claims remain pending. The briefing schedule on those claims is as follows:

19

1.

20

January 18, 2022.

21

2.

Defendants shall file their opening brief on the issue of claims 4 and 5 on or before
Ameranth shall file its responsive brief on or before February 1, 2022.

22
23
24
25
26
27
28

It is worth noting that Ameranth advised Defendants’ Counsel of this belief on March 10,
2020, (see Defs.’ Resp., Ex. 1), well after service of its amended infringement contentions
in 2017, and several months after the Federal Circuit’s decision affirming this Court’s
summary judgment order. Ameranth’s delay in conveying this information to Defendants
and the Court weighs against a finding of diligence, which defeats any finding of good
cause. See O2 Micro Int'l Ltd. v. Monolithic Power Sys., Inc., 467 F.3d 1355, 1367–68
(Fed. Cir. 2006) (concluding “district court did not abuse its discretion in finding a lack of
diligence and therefore a lack of ‘good cause.’”)
3

5
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1

3.

Defendants shall file their reply brief on or before February 8, 2022.

2

4.

Absent further order of the Court, the issue will be submitted on the papers and

3

without oral argument pursuant to Civil Local Rule 7.1(d)(1).

4
5

IT IS SO ORDERED.
Dated: December 27, 2021

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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INFORMATION MANAGEMENT AND
SYNCHRONOUS COMMUNICATIONS
SYSTEM WITH MENU GENERATION, AND
HANDNVRITING AND VOICE
MODIFICATION OF ORDERS

compromises which in the aggregate have resulted in limited
acceptance of PDA type devices in the restaurant and hospitality fields.
Many of the negatives prevalent in earlier devices have
5 been eliminated, but, to date, there is still no integrated solution to the ordering/waitlist/reservation problem discussed
above. With the advent of the Palm® and other handheld
The present application is acontinuation of application Ser.
wireless devices, however, the efforts to make such devices
No. 10/016,517, filed Nov. 1, 2001 now U.S. Pat. No. 6,982,
ubiquitous have begun to bear fruit at least in some areas, e.g.,
733, which is acontinuation-in-part of application Ser. No.
to personal calendars. However, substantial use of such devices
09/400,413, filed Sep. 21, 1999 (now U.S. Pat. No. 6,384,
in the restaurant and hospitality context has not occurred to
850). The contents of application Ser. No. 10/016,517 and
date. As discussed above, at least one of the reasons PDAs
application Set. No. 09/400,413 are incorporated herein by
have not been quickly assimilated into the restaurant and
reference.
hospitality industries is that their small display sizes are not
15 readily amenable to display of menus as they are commonly
FIELD OF THE INVENTION
printed on paper or displayed on, e.g., large, color desktop
computer screens. Another reason is that software for fully
This invention relates to an information management and
realizing the potential for wireless handheld computing
synchronous communications system and method for generadevices has not previously been available. Such features
tion of computerized menus for restaurants and other appli- 20 would include fast and automatic synchronization between a
cations with specialized display and synchronous communicentral database and multiple handheld devices, synchronications requirements related to, for example, the use of
zation and communication between a World Wide Web
equipment or software with non-PC-standard graphical for("Web") server andmultiple handheld devices, awell-defined
mats, display sizes and/or applications for use in remote data
application program interface ("API") that enables third parentry, information management and synchronous communi- 25 ties such as point of sale ("POS") companies, affinity program companies and internet content providers to fully intecation between host computer, digital input device or remote
grate with computerized hospitality applications, real-time
pager via standard hardwired connection, the internet, awirecommunication over the internet with direct connections or
less link, smart phone or the like.
regular modem dialup connections and support for batch
30 processing that can be done periodically throughout the day
BACKGROUND OF THE INVENTION
to keep multiple sites in synch with the central database. A
single point of entry for all hospitality applications to comWhile computers have dramatically altered many aspects
municate with one another wirelessly has also previously
of modern life, pen and paper have prevailed in the hospitality
been unavailable. Such asingle point of entry would work to
industry, e.g., for restaurant ordering, reservations and wait35 keep all wireless handheld devices and linked Web sites in
list management, because of their simplicity, ease of training
synch with the backoffice server (central database) so that the
and operational speed. For example, ordering prepared foods
different components are in equilibrium at any given time and
has historically been done verbally, either directly to awaiter
an overall consistency is achieved. For example, areservation
or over the telephone, whereupon the placed order is recorded
made online would be automatically communicated to the
on paper by the recipient or instantly filled.
4o backoffice server and then synchronized with all the wireless
Although not previously adapted for wide- scale use in the
handheld devices wirelessly. Similarly, changes made on any
hospitality industry, various forms of digital wireless comof the wireless handheld devices would be reflected instantamunication devices are in common use, e.g., digital wireless
neously on the backoffice server, Web pages and the other
messengers and pagers. Also in common use are portable
handheld devices.
laptop and handheld devices. However, user-friendly infor- 45
For the foregoing reasons, paper-based ordering, waitlist
mation management and communication capability not
and reservations management have persisted in the face of
requiring extensive computer expertise has not heretofore
widespread computerization in practically all areas of combeen available for use in everyday life such as for restaurant
merce. At most, computerization of these functions has been
ordering, reservations and wait- list management. Hundreds
largely limited to fixed computer solutions, i.e., desktop or
of millions of dollars have been spent on personal digital 50 mainframe, because of the problems heretofore faced in conassistant ("PDA") development seeking to produce asmall,
figuring wireless handheld devices and maintaining database
light-weight and inexpensive device that could be adapted to
synchronization for such applications. Specifically, the
such uses; yet none have yielded asatisfactory solution.
unavailability of any simple technique for creating restaurant
One of the inherent shortcomings of PDA type devices is
menus and the like for use in alimited display area wireless
that, as they strive for small size, low weight and low cost, 55 handheld device or that is compatible with ordering over the
they must compromise the size and clarity of the operator
internet has prevented widespread adoption of computerizadisplay medium interface itself, which in most cases is one of
tion in the hospitality industry. Without aviable solution for
avariety of LCD (liquid crystal display) type devices. As the
this problem, organizations have not made the efforts or
size of the display shrinks, the amount of information that
investments to establish automated interfaces to handheld and
may be displayed at any one point or time is commensurately 60 Web site menus and ordering options.
decreased, typically requiring multiple screens and displays
A principal object of the present invention is to provide an
to display information to the operator. This reduces the overimproved information management and synchronous comall utility of the device. Additionally, the smaller display and
munications system and method which facilitates userfriendly and efficient generation of computerized menus for
keyboard results in anon-optimal operator interface, which
slows down operation and is thus unacceptable for the time 65 restaurants and other applications that utilize equipment with
criticality of ordering, reservation and wait-list management
non-PC- standard graphical formats, display sizes and/or
and other similar applications. This necessitates many design
applications.
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A further object of the present invention is to provide an
improved information management and synchronous communications system and method which provides for entry,
management and communication of information from the
operator as well as to and from another computer, Web page 5
menu, remote digital device using astandard hardwired connection, the internet or awireless link.
A further object of the present invention is to provide an
improved information management and synchronous communications system which is small, affordable and light- to
weight yet incorporates auser-friendly operator interface and
displays menus in areadily comprehensible format.
A further object of the present invention is to provide a
synchronous information management and communications
cs
system which enables automatic updating of both wireless
and internet menu systems when anew menu item is added,
modified or deleted from any element of the system.
SUMMARY OF THE INVENTION
20

The foregoing and other objects of thepresent invention are
provided by a synchronous information management and
communications system and method optimized for simplicity
of operation which incorporates menu generation for creation
of menus to be used with wireless remote handheld computer 25
and PDA devices, the internet or any application where
simple and efficient generation of menus is appropriate. The
menu generation approach of the present invention includes a
desktop software application that enables the rapid creation
and building of amenu and provides ameans to instantly 30
download the menu configuration onto, e.g., a handheld
device or Web page and to seamlessly interface with standard
point of sale (" POS") systems to enable automatic database
updates and communication exchanges when a change or
input occurs in any of the other system elements. To solve the 35
above and other related problems, an information management and communications system is provided which results
in adramatic reduction in the amount of time, and hence cost,
to generate and maintain computerized menus for, e.g., restaurants and other related applications that utilize non-PC- a0
standard graphical formats, display sizes or applications.
The menu generation approach ofthe present invention has
many advantages over previous approaches in solving the
problem of converting paper-based menus or Windows® PCbased menu screens to small PDA-sized displays and Web 45
pages. In one embodiment, the present invention is asoftware
tool for building amenu, optimizing the process of how the
menu can be downloaded to either ahandheld device or Web
page, and making manual or automatic modifications to the
menu after initial creation.
50
Manual modifications to the generated menus include
handwritten screen captures and/or voice recorded message
captures coupled with the standard menus and modifiers generated according to standard choices. Such manual modifications enable an extremely rapid and intuitive interface to 55
enhance operations and further optimize the overall operator
interface. This approach solves along-standing, operational
issue in restaurant/hotel/casino food/drink ordering when
customers want something unusual and not anticipated and
available through normal computerized selections. As seen in 60
FIG. 8, the operator screen on the hand-held can capture
handwritten information specific to a customers requests
directly on the touch-sensitive screen of the wireless computing device. This additional information can then be coupled
with the fixed menu and modifier information generated auto- 65
matically from the hospitality application software and the
combined message can be sent to arestaurant point of sale

(POS) system, printer or/or display system. This unique
operator interface enables universal languages and an unlimited set of information to be manually communicated and
exchanged. The resultant combined message of one or more
fixed indications selected from amenu of adevice such as a
hand-held, and dynamic handwritten messages and/or data
provides an even more powerful too] than either modality
used independently.
For example arestaurant server taking adrink order could
select from amenu of her hand-held device's screen "Iced
Tea", and then manually write in the literal screen of her
hand-held "with lemon" as shown in FIG. 8. The manuallywritten information could, for example, be printed or displayed in front of abartender preparing the drink order. The
indication "Iced Tea" as selected from amenu of the handheld would also be presented to the bartender, perhaps by
printing and/or screen display. The server can also select any
printer from within the hospitality establishment directly
from the operator interface on the screen of the hand-held and
have either the order or the receipt printed out where it is most
convenient and efficient.
Similarly, aserver taking adrink order could select from a
menu of her hand-held device's screen " Iced Tea", and then
record the voice message "with lemon" using her hand-held
device integral microphone. The recorded information could,
for example, be played on aspeaker attached to acomputer,
POS system, or the like located near the bartender or chef
preparing the order. The indication " Iced Tea" as selected
from amenu of the hand-held would also be presented to the
bartender/chef, perhaps by printing and/or screen display.
Both the literal screen capture method and the voice recorded
message method combine the power of automatic fixed menu
generation with the expanded flexibility to resolve operational issues that exist throughout the hospitality market without this innovative solution. Additionally, in certain embodiments, hand-writing and voice recognition technologies can
be utilized to convert the manual operator inputs into appropriate text messages which can be combined with the computer generated menu options to convey the combined information to, for example, abartender or chef.
Similarly, hand-held devices can link the above innovations to individual customers at specific tables through a
graphical user interface on the hand-held screen that assigns
each customer anumber within atable. For example, table 20
might have 6customers ( 1-6) and each customer has adifferent order, By enabling the linkage of the orders to specific
customer positions within the table and accessible from the
hand-held screen, the servers can easily track and link the
specific orders to the specific customers.
The use of wireless handheld devices in the restaurant and
hospitality industry is becoming increasingly pervasive as
restaurant owners and managers become more aware of the
benefits. With the proper wireless handheld system in place,
restaurants can experience increased table turns from
improved server productivity and shorter order taking and
check paying times. Restaurants and POS companies seeking
to provide awireless handheld interface to their desktopbased POS systems or aWeb page equivalent face several
challenges. These challenges include building amenu using
their existing database and transferring the menu onto handheld devices or Web pages that will interface with servers
wirelessly or to restaurants/customers over the internet. The
menu generation approach of the present invention is the first
coherent solution available to accomplish these objectives
easily and allows one development effort to produce both the
handheld and Web page formats, link them with the existing
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POS systems, and thus provides away to turn acomplicated,
time-consuming task into asimple process.
The information management and synchronous communications system of the present invention features include fast
synchronization between a central database and multiple 5
handheld devices, synchronization and communication
between aWeb server and multiple handheld devices, awelldefinedAPI that enables third parties such as POS companies,
affinity program companies and internet content providers to
10
fully integrate with computerized hospitality applications,
real-time communication over the internet with direct connections or regular modem dialup connections and support
for batch processing that can be done periodically throughout
the day to keep multiple sites in synch with the central data15
base.
The communication module also provides asingle point of
entry for all hospitality applications, e.g., reservations, frequent customer ticketing, wait lists, etc. to communicate with
one another wirelessly and over the Web. This communica- 20
tion module is alayer that sits on top of any communication
protocol and acts as an interface between hospitality applications and the communication protocol and can be easily
updated to work with anew communication protocol without
modifying the core hospitality applications. An exemplary 25
system diagram of such acommunications systemic relationship is shown in FIG. 9and serves as an example of the power
of the synchronization element of the invention through a
common, linked solution. A single point of entry works to
30
keep all wireless handheld devices and linked web sites in
synch with the backoffice server applications so that the different components are in equilibrium at any given time and an
overall consistency is achieved. For example, areservation
made online can be automatically communicated to the back35
office server and then synchronized with all the wireless
handheld devices wirelessly. Similarly, changes made on any
of the wireless handheld devices are reflected instantaneously
on the backoffice server Web pages and the other handheld
devices.
40
BRIEF DESCRIPTION OF THE DRAWINGS
The foregoing features and advantages of the present
invention can be appreciated more fully from the following
description, with references to the accompanying drawings in
which:
FIG.1 is aschematic representation of awindow displayed
on acomputer display screen which shows ahierarchical tree
menu, modifier window and sub-modifier window in conformity with apreferred embodiment of the present invention.
FIG. 2 is aschematic representation of amodifier dialog
box in conformity with apreferred embodiment of the present
invention.
FIG. 3is aschematic representation of amenu category
dialog box in conformity with apreferred embodiment of the
present invention.
FIG. 4is aschematic representation of amenu item dialog
box in conformity with preferred embodiment of the present
invention.
FIG. 5is aschematic representation of adisplay customization dialog box in conformity with apreferred embodiment
of the present invention.
FIG. 6is aschematic representation of acommunications
control window in conformity with apreferred embodiment
of the present invention.

45

50

55

60

65

FIG. 7 is a schematic representation of apoint of sale
interface on awireless handheld device for use in displaying
page menus created in conformity with apreferred embodiment of the present invention.
FIG. 8 is an example of a literal, hand-written screen
according to embodiments of the present invention.
FIG. 9is an exemplary system diagram relating to embodiments of the present invention.
DETAILED DESCRIPTION OF THE INVENTION
Most personal computers today run under an operating
system that provides agraphical user interface ("GUI") for
accessing user applications. A GUI is used in the preferred
embodiment of the present invention. Through an interface of
windows, pull-down menus, and toolbars, GUI operating systems have simplified PCs and have rendered computer technology more user friendly by eliminating the need to memorize keyboard entry sequences. In addition, GUIs allow users
to manipulate their data as they would physical entities. For
example, awindow can represent afile and the contents ofthe
window can represent the records of the file. The window can
be opened, closed, or set aside on adesktop as if it were an
actual object. The records of the file can be created, deleted,
modified and arranged in adrag-and-drop fashion as if they
also were physical objects. The most common GUI operating
systems that provide this "object-oriented" environment for
personal computers are Microsoft Windows® systems,
including Windows CE® for handheld wireless devices and
the like. Generally, aparticular application program presents
information to auser through awindow of aGUI by drawing
images, graphics or text within the window region. The user,
in turn, communicates with the application by "pointing" at
graphical objects in the window with apointer that is controlled by ahand-operated pointing device, such as amouse,
or by pressing keys on akeyboard.
The use of menus is conventional in GUIs for software
applications. Menus are typically utilized to provide end
users of applications with available choices or processing
options while using the applications. For example, in atypical
desktop or interactive application, selection of a "file" from a
menu bar may cause display of acontext menu which provides "file" options. File options can have additional subordinate or child options associated with them. If afile option
having subordinate options is selected, the child options are
displayed in context in achild menu or submenu proximate to
the selected parent option. One or more of the child options
provided in the child menu may have further subordinate
options. Thus, such amenu system comprises cascading sets
of menus which are displayable in context to show the parent/
child relationships between options of the context menu. A
menu system of this type is incorporated into the preferred
embodiment of the invention.
The preferred embodiment of the present invention uses
typical hardware elements in the form of acomputer workstation, operating system and application software elements
which configure the hardware elements for operation in
accordance with the present invention. A typical workstation
platform includes hardware such as acentral processing unit
(" CPU"), e.g., a Pentium® microprocessor, RAM, ROM,
hard drive storage in which are stored various system and
application programs and data used within the workstation,
modem, display screen, keyboard, mouse and optional
removable storage devices such as floppy drive or aCD ROM
drive. The workstation hardware is configured by software
including an operating system, e.g., Windows® 95, 98, NT or
CE, networking software (including internet browsing soft-
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ware) and application software components. The preferred
embodiment also encompasses atypical file server platform
including hardware such as aCPU, e.g., Pentium® microprocessor, RAM, ROM, hard drive, modem, and optional removable storage devices, e.g., floppy or CD ROM drive. The
server hardware is configured by software including an operating system, e.g., Windows® 95, 98, NT or CE, networking
software (including Web server software) and database software.
A computer workstation for use in the preferred embodiment also includes a GUI. As is conventional, the GUI is
configured to present a graphical display on the display
screen arranged to resemble asingle desktop. Execution of an
application program involves one or more user interface
objects represented by windows and icons. Typically, there
may be several windows and icons simultaneously present on
the desktop and displaying information that is generated by
different applications.
The window environment is generally part of the operating
system software that includes acollection of utility programs
for controlling the operation of the computer system. The
computer system, in turn, interacts with application programs
to provide higher level functionality, including adirect interface with the user. Specifically, the application programs
make use of operating system functions by issuing task commands to the operating system which then performs the
requested task. For example, an application program may
request that the operating system display certain information
on awindow for presentation to the user.
An aspect of the preferred embodiment of the information
management and communications system of the invention is
shown in FIG. 1. FIG. 1shows an example of the GUI provided by the operating system of the preferred embodiment of
the present invention. With reference to FIG. 1, the preferred
embodiment includes an intuitive GUI 1from which to build
amenu on adesktop or other computer. A hierarchical tree
structure 2is used to show the different relationships between
the menu categories 3 (e.g., soups, salads, appetizers, entrees,
deserts, etc.), menu items 4 (e.g., green salad, chicken caesar
salad, etc.), menu modifiers 5 (e.g., dressing, meat temperature, condiments, etc.) and menu sub-modifiers 6 (e.g., Italian, French, ranch, bleu cheese, etc.).
The procedure followed in configuring amenu on the desktop PC and then downloading the menu configuration onto the
POS interface on the handheld device in conformance with
the preferred embodiment is as follows.
The menu configuration application is launched by clicking on the appropriate icon on the desktop display screen.
FIG.1 will then be displayed. There are three windows on the
screen shown in FIG. 1. The left window is the menu tree 7,
also called the tree view. The top right window is the Modifiers window 8 and the bottom right window is the SubModifiers window 9. The Sub- Modifiers window lists the
sub-modifiers that correspond to the modifier that is selected.
The views on the right are referred to as list views. There are
several ways of invoking acommand, including using the
menu options; using the context menu (right mouse click);
using the keyboard or using the toolbar icons. For example, if
it is desired to add acategory to the menu, the following four
options are available: ( 1) clicking on Edit, Add Category; (2)
right mouse clicking on Menu, then clicking on Add Category; (3) highlighting Menu, then typing Ctrl+T or (4) clicking on the Add Category icon on the toolbar. To add an item to
acategory, the following options are available: (1) highlighting the category to which it is desired to add an item and then
clicking on Edit>Add Item; (2) right mouse clicking on the

desired category and then clicking on Add Item; (3) highlighting the desired category, then typing Ctrl+N or (4) clicking on
the Add icon on the toolbar.
When building amenu, it should be kept in mind that the
menu items are stored using atree metaphor similar to how
files are stored on aPC with folders and subfolders. The menu
structure is similar to the Windows® File Explorer in the way
the items are organized hierarchically. Below is an example of
how an item may be configured:

5

10

Menu
>>
15

Entrees
>>
Red Meat
>>

NY Strip
Vegetables
>>

Tomato

>>
Lettuce
Meat Temperature
20

25
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>>

Medium Rare

In the above example, Menu is the root. Entrees is amenu
category. Red Meat is an Entree category. NY Strip is a
modifier. Vegetable is a modifier. Meat Temperature is a
modifier. Medium Rare is asub-modifier of Meat Temperature.
The steps taken in building amenu are as follows:
1. Add Modifiers;
2. Add Sub-Modifiers and link them to the Modifiers;
3. Create Menu categories;
4. Add menu items to the categories;
5. Assign Modifiers to the menu items;
6. Preview the menu on the POS emulator on the desktop
PC;
7. Download the menu database to the handheld device.
To add modifiers, auser clicks on the inside of the Modifiers window, then ( 1) clicks on Edit>Add Modifier; (2)
Presses Ctrl+N; (3) right mouse clicks in the Modifiers window, then clicks on Add Modifiers or (4) clicks on the Add
icon fromthe toolbar. If amenu is being built from scratch, the
procedure is to enter the Long Name, Short Name, Code and
Price inthe Modifier dialog box 10 shown in FIG. 2. The Long
Name is the full descriptive name of the item. The Short Name
is the abbreviated name that will be displayed on the handheld
device. The Code is the numeric or alphanumeric code for the
item. If there is an existing database, the existing database can
be browsed and menu items retrieved from the database.
Clicking on the Browse button will bring up the existing
database of menu items. The item to be added is then selected
and "OK" is clicked. The fields will then be filled with the
information from the database. Clicking on OK againwill add
the item as amodifier. To delete amodifier, the modifier is
selected and the Delete key pressed on the keyboard. To edit
amodifier, either the modifier is double clicked or the Enter
key is pressed.
Sub-modifiers represent the last level of modifiers that can
be assigned to amenu tree. To add sub-modifiers, the modifier
to which sub-modifiers are to be assigned is selected. Then,
the focus is set on the sub-modifier window by clicking inside
the Sub- Modifier window as follows: ( 1) clicking on
Edit>Add Sub- Modifier; (2) pressing Ctrl+N; (3) right mouse
clicking in the Sub-Modifiers window, then clicking on Add
Sub- Modifiers or (4) clicking on the Add icon from the toolbar. If amenu is being built from scratch, the procedure is to
enter the Long Name, Short Name, Code and Price in a
Sub-Modifier dialog box similar to the Modifier dialog box
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shown in FIG. 2. As with modifiers, the Long Name is the full
descriptive name of the item. The Short Name is the abbreviated name that will be displayed on the handheld device.
The Code is the numeric or alphanumeric code for the item.
As before, if there is an existing database, the existing data- 5
base can be browsed and menu items retrieved from the
database. Clicking on the Browse button will bring up the
existing database of menu items. The item to be added is then
selected and OK clicked. The fields will then be filled with the
information from the database. Clicking on OK again will add to
the item as a sub-modifier. To delete a sub-modifier, the
sub-modifier is selected and the Delete key depressed on the
keyboard. To edit asub-modifier, either the sub-modifier is
double clicked or the Enter key is pressed.
Menu categories are created from the root. Some examples 15
of categories are Appetizers, Soups, Salads, Entrees, Desserts, etc. The first step is to click on Menu in the menu tree
window. Categories are added by (1) clicking on the Add
Category icon from the toolbar; (2) clicking on Edit>Add
Category or (3) pressing Ctrl+T. As shown in FIG. 3, Menu 20
Category dialog box 11 then appears in which to enter the
Long and Short names for the menu category.
To add menu items to categories, the menu category which
is being built is clicked. For example, if items are being added
to Appetizers, the Appetizers branch is clicked on. Then the 25
Edit>Add Item is clicked on or Ctrl+N pressed. As before, if
amenu is being built from scratch, the procedure is to enter
the Long Name, Short Name, Code, Prep Time, Recipe and
Price into the Menu Item dialog box 12 shown in FIG. 4. The
Long Name is the full descriptive name of the item. The Short 3o
Name is the abbreviated name that will be displayed on the
handheld device. The Code is the numeric or alphanumeric
code for the item. Prep Time is the time it takes to prepare the
meal and Recipe would include preparation methods and
ingredients that are used in the preparation of the item. If there 35
is an existing database, the existing database can be browsed
and menu items retrieved from the database. Clicking on the
Browse button will bring up the existing database of menu
items. The item to be added is then selected and OK is clicked.
The fields will then be filled with the information from the 40
database. Clicking on OK again will add the item to the
category.
Once the menu items have been entered, it may be desired
to assign some modifiers to the menu items. For example, it
may be desired to assign meat temperature to asteak order. To 45
accomplish this, first the modifier to be assigned is selected,
then the menu item on the tree view that is to be assigned the
modifier is clicked on and then Edit>Assign Modifier is
clicked on. Or, the modifier can simply be dragged and
dropped onto the menu item to link them. A dialog box is then 50
displayed asking if this modifier is arequired modifier. If it is
arequired modifier, the display icon will be red but if it is a
non-required modifier the display icon will be green. As many
modifiers as are applicable canbe assigned. If any changes are
made to the modifiers, those changes will be automatically 55
reflected throughout the menu tree.
Once the modifiers have been entered, it may be desired to
assign sub-modifiers to the modifiers items. For example, it
may be desired to add Honey Mustard as asub-modifier to
Dressing. To accomplish this, first the modifier to be assigned 60
asub-modifier is selected, then the sub-modifier window is
clicked on, then Edit>Add Sub Modifier is clicked on, Ctrl+N
entered or the Add icon from the toolbar is clicked on. Or, the
sub-modifier can simply be dragged and dropped onto the
modifier to link them.
65
When the menu has been completely configured, it can be
previewed on aPOS emulator on the desktop to verify that the

menu is correctly configured before downloading it to the
handheld device. To preview, File>Preview Database is
clicked on or the Preview Database icon from the toolbar is
clicked on. The handheld POS emulator on the desktop can
then be run. If the configuration is deemed acceptable, the
handheld device is connected to the desktop PC to ensure that
aconnection has been established; the POS application on the
handheld device is exited and File>Download Database is
clicked on or the Download Database icon from the toolbar is
clicked on. If there is an existing menu database on the handheld device, the system will ask if the existing database
should be replaced. Yes is clicked if existing database replacement is desired.
A database function enables the creation of, e.g., abreakfast menu, lunch menu and dinner menu and downloading
them to ahandheld device. Functions available are ( 1) creating anew database; (2) opening an existing database; (3)
saving adatabase under adifferent name. To access these
functions, File is clicked on the menu bar.
The preferred embodiment encompasses customized layout, views and fonts. To set the focus on the view it is desired
to change, click inside the desired window. The main customizing dialog box is accessed by clicking on View>Customize
View. A dialog box 13, as shown in FIG. 5, will be displayed
including tabs that allow the following options: selection of
Columns to display in the list view by choosing and arranging
the fields to display in the Modifiers and Sub- Modifiers windows; formatting Columns by specifying the column widths
and justification; selecting Filter allows restricting the list to
display only the items that meet certain criteria. For example,
display of modifiers with codes between 500 and 550. Selecting Sort allows sorting the modifiers or sub-modifiers according to any of the available fields such as Name, Code or Price.
Selecting Style facilitates choice of font type, style, size, etc.
To change the font in a particular window, click on
View>Fonts or right mouse click in the desired window and
then click on Fonts. To change the size of the windows, drag
the borders of the windows to expand or contract the size of
the windows. To change the column widths, simply drag the
edge of the column headers to increase or decrease the column widths.
A communications control program monitors and routes
all communications to the appropriate devices. It continuously monitors thewireless network access point and all other
devices connected to the network such as pagers, remote
devices, internet Web links and POS software. Any message
received is decoded by the software, and then routed to the
appropriate device. No user action is needed during operation
of the software once the application has been launched. To
launch the communications control module, aWireless Traffic icon is clicked on the desktop PC. When the program
loads, the screen shown in FIG. 6appears. Messages received
are logged in the window 14 shown in FIG. 6with atime
stamp. The messages are also logged to afile on the hard
drive. This provides amechanism to monitor all traffic across
the network (possibly useful for troubleshooting, or maintenance, but not necessary for normal operation). The program
may be minimized so the screen is not displayed on the
desktop, but it must be running for proper communications to
exist between all devices on the network.
As stated, the preferred embodiment of the present invention includes the use of and compatibility with GUI technology. A drag-and- drop approach is used for organizing the tree
structure 2in the generated menu. Drag-and-drop is also used
for assigning modifiers (modifiers can be dragged from the
modifiers window 5 and dropped onto the menu item 4for
assignment). In-cell editing results in fast editing of items in
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building the menus. Customizable fonts enable users to
change font types, style and size. Customizable layouts
enable users to resize windows, change icons and display
preferences. The inventive approach provides for fully persistent storage between sessions, even if asession is improp- 5
erly or abruptly terminated. Font and the tree state (i.e., which
nodes are expanded/collapsed) are stored between sessions.
Layout for modifiers and sub-modifiers list views (filter, columns, formatting, font, etc.) are stored between sessions. The
last database used is likewise stored between sessions. Split- to
ter views allow the user to see different views at the same
time. Each view is displayed on its own section of the screen.
Views can be resized via the keyboard or amouse by simply
dragging the splitter in the middle.
An automated function is provided to import existing POS 15
databases into the inventive menu generation system and, as
discussed above with respect to the detailed example of how
to use the preferred embodiment, an automated download
procedure is provided to transfer the desktop database onto a
handheld device and/or Web page. Also as discussed, the 20
preferred embodiment facilitates preview of the handheld
device or Web page version of the POS menu on the desktop
before downloading and configuration. Customizable desktop menu generation is contemplated, as discussed above, in
the form of customizable fonts, columns, layouts, etc. The 25
inventive approach also includes templates for common
modifiers that can be assigned to similar menu items. The
preferred embodiment also supports multiple databases, thus
providing for the creation and storing of different menu databases on handheld devices such as breakfast, lunch or dinner se
menus. The user can then select the appropriate database to
reflect the time of day.
FIG. 7 is a schematic representation of a point of sale
interface 15 for use in displaying apage- type menu 16 created
using the inventive menu generation approach. As can be seen 35
from FIG. 7, the page menu is displayed in acatalogue-like
point-and-click format whereas the master menu, FIG. 1, is
displayed as ahierarchical tree structure. Thus, aperson with
little expertise can "page through" to complete atransaction
with the POS interface and avoid having to review the entire co
menu of FIG.1 to place an order. A PDA or Web page format
could appear like FIG. 7or the display could be configured for
particular requirements since fully customizable menu generation and display are contemplated.
The POS interface on the handheld device supports pricing a5
in the database or querying prices from the POS server. The
POS device also can be customized with respect to " look and
feel" for the particular version. As can be seen in FIG. 7, the
POS interface provides for billing, status and payment with
respect to orders. A myriad of options can be provided 5o
depending on the application.
Advanced database functions are provided in the preferred
embodiment of the invention, including an automated download process onto handheld devices and/or Web sites. In the
preferred embodiment, the menu generation system of the 55
present invention uses an API called ActiveX Data Objects
(`ADO") for database access. ADO is useful in avariety of
settings. It is built on top of OLE DB and can be used to talk
to databases and, in the future, any data source with any OLE
DB driver. Advanced querying is supported. The database can 60
be queried on virtually all fields. Queries can be built using
SQL syntax for experienced users or can be created using a
query builder which guides users through the creating process. Advanced error handling is supported. Errors occurring
at run time can be trapped. A descriptive message is displayed 65
to alert the user and provide error information. However, the
application does not terminate when the errors happen. The

source code is easy to maintain and modify, thus allowing for
on time delivery of customized versions of the software. The
advanced database functions produce well-designed databases that accommodate growth and scalability
The inventive menu generation approach provides asolution forthe pervasive connectivity and computerization needs
of the restaurant and related markets. The inventive solution
includes automatic database management and synchronization, PDA and handheld wireless operating system integration and optimization, wireless communications and internet
connectivity, user interface design, and graphics design.
In the preferred embodiment, the menu generation
approach of the present invention uses Windows CE® as the
operating system for the handheld devices. Windows CEO
provides the benefits of afamiliar Windows 95/98/NT® look
and feel, built-in synchronization between handheld devices,
internet and desktop infrastructure, compatibility with
Microsoft Exchange®, Microsoft Office 9® and TCP/IP
quick access to information with instant-on feature.
Windows CEO provides abasic set of database and communication tools for developer use. However, interfacing
with these tools to provide application specific results can be
acomplex task. In addition to the menu generation described
above, aset of software libraries described herein in conformance with the present invention not only enhances the basic
Windows CEO functionality by adding new features but also
maximizes the full potential of wireless handheld computing
devices. Such features include fast synchronization between a
central database and multiple handheld devices, synchronization and communication between aWeb server and multiple handheld devices, awell-defined API that enables third
parties such as POS companies, affinity program companies
and internet content providers to fully integrate with computerized hospitality applications, real-time communication
over the internet with direct connections or regular modem
dialup connections and support for batch processing that can
be done periodically throughout the day to keep multiple sites
in synch with the central database.
The synchronous communications control module discussed above provides asingle point of entry for all hospitality applications to communicate with one another wirelessly
or over the Web. This communications module is alayer that
sits on top of any communication protocol and acts as an
interface between hospitality applications and the communication protocol. This layer can be easily updated to work with
anew communication protocol without having to modify the
core hospitality applications. The single point of entry works
to keep all wireless handheld devices and linked Web sites in
synch with the backoffice server (central database) so that the
different components are in equilibrium at any given time and
an overall consistency is achieved. For example, areservation
made online is automatically communicated to the backoffice
server which then synchronizes with all the wireless handheld
devices wirelessly. Similarly, changes made on any of the
wireless handheld devices will be reflected instantaneously
on the backoffice server and the other handheld devices.
The software applications for performing the functions
falling within the described invention can be written in any
commonly used computer language. The discrete programming steps are commonly known and thus programming
details are not necessary to afull description of the invention.
A simple point-to-point wireless capability is contemplated which permits simple digital messages to be sent from
the wireless handheld devices to areceiver in abeeper and/or
valet parking base- station. The POS interface of FIG. 7 is
representative ofthe display on atypical wireless device used
in conformity with the invention. A simple protocol is used to
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acknowledge receipt of the message and thus simultaneous
communication is not necessary, which reduces the cost of the
wireless link. The range of the wireless link is determined by
the characteristics of the radio transceiver. Adding awireless
link allows paging of beeper equipped customers directly 5
from the operator interface on the wireless handheld devices
and communication to and from various input/output transmitters and receivers to update the status of the order, reservation or other information and thus further reduce the workload on the operator and enable operations to proceed much 10
faster. This link could also be hardwired or otherwise implemented using any two-way messaging transport.
A further aspect of the invention is the use of the menus
generated in accordance with the described technique to place
orders from wireless remote handheld devices or from remote 15
locations through the internet. The World Wide Web is a
distributed hypermedia computer system that uses the internet to facilitate global hypermedia communication using
specified protocols. One such protocol is the Hypertext Transfer Protocol ("HTTP"), which facilitates communication of 20
hypertext. Hypertext is the combination of information and
links to other information. In the context of the Web, hypertext is defined by the Hypertext Mark-up Language
("HTML"). The links or hyperlinks in aHTML document
reference the locations of resources on the Web, such as other 25
HTML documents. Another language used in creating documents for use on the Worldwide Web, to display on computer
screens, or to create speech style sheets for use in, e.g., telephones, is the Extensible Mark-Up Language ("XML").
XML is a "metalanguage", i.e., alanguage for describing 30
languages which was developed to eliminate the restrictions
of HTML.
The Web is aclient- server system. The HTML documents
are stored on Web server computers, typically in ahierarchical fashion with the root document being referred to as the 35
home page. The client specifies aHTML document or other
source on the server by transmitting aUniform Resource
Locator ("URL") which specifies the protocol to use, e.g.,
HTTP, the path to the server directory in which the resource is
located, and filename of theresource. Users retrieve the docu- 40
ments via client computers. The software running on the
user's client computer that enables the user to view HTML
documents on the computer's video monitor and enter selections using the computer's keyboard and mouse is known as
abrowser. The browser typically includes awindow in which 45
the user may type aURL. A user may cause aURL to be
transmitted by typing it in the designated window on the
browser or by maneuvering the cursor to aposition on the
displayed document that corresponds to a hyperlink to a
resource and actuating the mouse button. The latter method is 50
commonly referred to simply as "clicking on the hot- spot" or
"clicking on the hyperlink". The hyperlink methodology is
contemplated for use in accordance with the preferred
embodiment to transmit orders via the internet.
Web server application software exists that enables auser 55
to shop for and order merchandise. Such systems are sometimes referred to as electronic merchandising systems or virtual storefronts. Systems that enable auser to choose among
several retailers' goods are sometimes referred to as electronic malls. An electronic retailer's or electronic mall opera- 60
tor's Web server provides HTML forms that include images
and descriptions of merchandise. The user may conventionally search for an item by entering akey word search query in
abox on aform. When auser selects an item, the server may
provide alinked form that describes that item in further detail. 65
The user may also conventionally enter ordering information
into boxes on the form, such as the type and quantity of the

item desired. The information entered by the user is transmitted to the server. The user may select multiple items in this
manner and then enter acredit card number to pay for the
purchases. The retailer processes the transaction and ships the
order to the customer. As can be appreciated, ordering merchandise can also be done from menus. The generation of
menus of items or merchandise for sale over the internet is
readily accomplished by the menu generation approach ofthe
present invention.
Searching for items that the user is interested in purchasing
is insufficient in prior merchandising systems. Database management programs use index searching to facilitate rapid
searching of large amounts of data. The creator of the database may instruct the program to use specified fields in the
database as indexed or key fields. The program locates all
terms in the database that appear in the indexed fields and
stores them in an index table. Each entry in the index table
includes aterm and corresponding pointer to the location in
the database where the term is found. If auser initiates a
searchforaterm thatis present in the index table, theprogram
can locate the instances of that term in the database with
exceptional speed. Users who are familiar with the particular
database they are searching will generally know which fields
are indexed and will know the format of the data in those
fields. For example, auser of adatabase containing the inventory of abookstore may know that users can search for the
names of authors of books and that auser who wishes to do so
should enter the author's last name first. A user having such
knowledge will therefore be able to search efficiently. Users
of electronic merchandising systems, however, are generally
end-consumers who have no knowledge of amerchant's database. If, as is very likely, such auser initiates asearch for a
term that is not present in the index table, the program must
sequentially search through all records in the database.
Sequential records are typically linked by pointers. Using
pointers in this manner is very demanding on server
resources, resulting not only in an exceptionally slow search,
but also creating abottleneck for other processes that the
server may be executing. The menu generation approach of
the present invention can be used to create customized menus
from adatabase that includes every item of merchandise the
vendor has for sale. In this manner, customers can scan the
generated menu much more readily than they could view the
entire database and the necessity of having familiarity with
the database is eliminated as well, reducing the need for
resource intensive pointers.
While the preferred embodiment of the invention is for the
generation of restaurant menus and the like, the broad scope
of the invention is far greater. For example, menus generated
in accordance with the invention can be used in the desktop
computing environment in association with the operating system or application programs. One such use is to facilitate the
creation of user personalized file structures for general desktop use. Another use is to facilitate the location of customized
menus from master menus for use in association with application software to make the execution of the application software more efficient by, e.g., eliminating the necessity of querying or checking every tree branch in the master menu file
structure in response to user input or other criteria and to
create handheld/PDA compatible versions of the software.
While the preferred embodiment of the invention includes
the selection of items from amaster menu wherein the master
menu is displayed using agraphical user interface, it is to be
appreciated that any means for displaying the master menu to
the user and generating another menu in response to and
comprised of the selections made is encompassed by the
contemplated invention. The invention encompasses the
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selection of nontextual symbols, characters, icons and the
menu is capable of being configured for display to facililike, in addition to text, from ahierarchical tree menu or the
tate user operations in at least one window of said first
like for generation of another menu comprised of such items.
graphical user interface as cascaded sets of linked
It is also within the scope of the invention to generate
graphical user interface screens, and
menus automatically in response to predetermined criteria. 5
e. menu configuration software enabled to generate aproFor example, in the restaurant menu generation embodiment,
grammed handheld menu configuration from said masamodified menu can be generated to comply with aparticular
ter menu for wireless transmission to and programmed
specification or group of criteria such as, e.g., "dinner", "low
for display on awireless handheld computing device,
cholesterol", "low fat", "fish", "chicken", or "vegetarian". In
said programmed handheld menu configuration comthis embodiment, only items from the master menu that sat- 10
prising at least menu categories, menu items and modiisfy specified parameters will be included in the generated
fiers and wherein the menu configuration software is
menu. The selection process could involve selection of master
enabled to generate said programmed handheld menu
menu items based on tags or identifiers associated with the
configuration by utilizing parameters from the master
items or by checking every master menu item against adicmenu file structure defining at least the menu categories,
tionary of items acceptable for inclusion in the modified 15
menu items and modifiers of the master menu such that
at least the menu categories, menu items and modifiers
menu. It should also be appreciated that the invention encompasses any combination of automatic and manual user seleccomprising the programmed handheld menu configuration of the items comprising the generated menu. For
tion are synchronized in real time with analogous inforexample, auser might specify criteria which would further
mation comprising the master menu,
control automatic selection or the user could manually select 20
whereinthemenu configuration software is furtherenabled
some items with automatic selection of others. The menu
to generate the programmed handheld menu configurageneration aspect of the invention is equally applicable to
tion in conformity with a customized display layout
table-based, drive-thru, internet, telephone, wireless or other
unique to the wireless handheld computing device to
modes of customer order entry, as is the synchronous comfacilitate user operations with and display of the promunications aspect of the invention.
25
grammed handheld menu configuration on the display
The inventive concept encompasses the generation of a
screen of ahandheld graphical user interface integral
menu in any context known to those skilled in the art where an
with the wireless handheld computing device, wherein
objective is to facilitate display of the menu so as to enable
said customized display layout is compatible with the
selection of items from that menu. The restaurant menu gendisplayable size of the handheld graphical user interface
eration embodiment is but one example of a use for the 30
wherein the programmed handheld menu configuration
inventive concept. Likewise, displaying menus generated in
is configured by the menu configuration software for
accordance with the invention on PDAs and Web pages to
display as programmed cascaded sets of linked graphifacilitate remote ordering are but afew examples of ways in
cal user interface screens appropriate for the customized
which such amenu might be used in practice. Any display and
display layout of the wireless handheld computing
transmission means known to those skilled in the art is 35
device, wherein said programmed cascaded sets of
equally usable with respect to menus generated in accordance
linked graphical user interface screens for display of the
with the claimed invention.
handheld menu configuration are configured differently
In the more general situation, menus can be generated in
from the cascaded sets of linked graphical user interface
accordance with the present invention in avariety of situascreens for display of the master menu on said first
tions. For example, the usable file structure for aparticular 40
graphical user interface, and
data processing application can be dictated by the user or an
wherein the system is enabled for real time synchronous
application program prior to or during the execution of the
communications to and from the wireless handheld
application program. Efficiencies with respect to computacomputing device utilizing the programmed handheld
tional speed and equipment, e.g., storage and processor,
menu configuration including the capability of real time
usage can thus be achieved along with the facilitation of 45
synchronous transmission of the programmed handheld
display of the generated menu.
menu configuration to the wireless handheld computing
While the best mode for carrying out the preferred embodidevice and real time synchronous transmissions of
ment of the invention has been illustrated and described in
selections made from the handheld menu configuration
detail, those familiar with the art to which the invention
on the wireless handheld computing device, and
relates will recognize various alternative designs and embodi- 50
wherein the system is further enabled to automatically
format the programmed handheld menu configuration
ments which fall within the spirit of practicing the invention.
The appended claims are intended to cover all those changes
for display as cascaded sets of linked graphical user
and modifications falling within the true spirit and scope of
interface screens appropriate for acustomized display
the present invention.
layout of at least two different wireless handheld comThat which is claimed is:
55
puting device display sizes in the same connected sys1. An information management and real time synchronous
tem, and
communications system for configuring and transmitting
wherein acascaded set of linked graphical user interface
hospitality menus comprising:
screens for awireless handheld computing device in the
a. acentral processing unit,
system includes a different number of user interface
b. adata storage device connected to said central process- 60
screens from at least one other wireless handheld coming unit,
puting device in the system.
c. an operating system including afirst graphical user inter2. The information management and synchronous commuface,
nications system in accordance with claim 1, wherein the
d. amaster menu including at least menu categories, menu
system is further enabled by acommunications systemic relaitems and modifiers, wherein said master menu is 65 tionship providing acommon, linked system comprising:
capable of being stored on said data storage device pura) A Wireless Hub Application;
suant to amaster menu file structure and said master
b) A Web Hub Application;
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c) Linked Databases between two or more different Hospitality Applications; and
d) A Communications Setup Application.
3. The information management and real time synchronous
communications system in accordance with claim 1wherein 5
the information from the POS database is automatically
imported into the system.
4. The information management and real time synchronous
communications system in accordance with claim 1, wherein
the said Hospitality Applications include at least reservations
10
applications.
5. The information management and real time synchronous
communications system in accordance with claim 1, wherein
the said Hospitality Applications include at least aTicketing
15
applications.
6. The information management and real time synchronous
communications system in accordance with claim 1in which
the wireless handheld computing device is asmart phone.
7. The information management and real time synchronous
communications system in accordance with claim 1, further 20
enabled to facilitate and complete payment processing
directly from the wireless handheld computing device including: a) Billing; b) Status and c) Payment Information.
8. The information management and real time synchronous
communications system in accordance with claim 1, wherein 25
one or more of the layout, views or fonts of the programmed
handheld menu configuration are created in conformity with
the display screen parameters of the wireless handheld computing device and wherein the system is enabled to generate a
view of the programmed handheld menu configuration for 30
user preview from the central computing unit and which
facilitates a further user manual modification prior to the
transmissions of the programmed handheld menu configuration to the wireless handheld computing device.
9. An information management and real time synchronous 35
communications system for configuring and transmitting
hospitality menus comprising:
a) acentral processing unit;
b) adata storage device connected to said central processing unit;
40
c) an operating system including a first graphical user
interface, said operating system configured to interoperate with the central processing unit, the data storage
device and application software;
d) a master menu including menu categories and menu 45
items, wherein said master menu is capable of being
stored on said data storage device pursuant to amaster
menu file structure and said master menu is capable of
being configured for display to facilitate user operations
in at least one window of said first graphical user inter- 50
face as cascaded sets of linked graphical user interface
screens; and
e) amodifier menu capable of being stored on said data
storage device, and menu configuration software
enabled to automatically generate aprogrammed hand- 55
held menu configuration from said master menu for
display on awireless handheld computing device, said
programmed handheld menu configuration comprising
at least menu categories, menu items and modifiers and
wherein the menu configuration software is enabled to 60
generate said programmed handheld menu configuration by utilizing parameters from the master menu file
structure defining at least the categories and items of the
master menu and modifiers from the modifier menu at
least the menu categories, menu items and modifiers 65
comprising the programmed handheld menu configuration are synchronized in real time with analogous infor-

mation comprising the master and modifier menus
wherein the menu configuration software is further
enabled to generate the programmed handheld menu
configuration in conformity with acustomized display
layout unique to the wireless handheld computing
device to facilitate user operations with and display of
the programmed handheld menu configuration on the
display screen of ahandheld graphical user interface
integral with the wireless handheld computing device,
wherein said customized display layout is compatible
with the displayable size of the handheld graphical user
interface,
wherein the programmed handheld menu configuration is
configured by the menu configuration software for display as cascaded sets of linked graphical user interface
screens appropriate for the customized display layout of
the wireless handheld computing device, wherein said
cascaded sets of linked graphical user interface screens
for display of the programmed handheld menu configuration are configured differently from the cascaded sets
of related graphical user interface screens for display of
the master menu on said first graphical user interface,
and
wherein the system is enabled for real time synchronous
communications to and from the wireless handheld
computing device utilizing the programmed handheld
menu configuration including the capability of real time
synchronous transmission of at least the menu categories, menu items and modifiers comprising the programmed handheld menu configuration to the wireless
handheld computing device and real time synchronous
transmissions of selections made from the handheld
menu configuration on the wireless handheld computing
device, and
wherein the system is further enabled to automatically
format the programmed handheld menu configuration
for display as cascaded sets of linked graphical user
interface screens appropriate for acustomized display
layout of at least two different wireless handheld computing device display sizes in the same connected system, and
wherein acascaded set of linked graphical user interface
screens for awireless handheld computing device in the
system includes a different number of user interface
screens from at least one other wireless handheld computing device in the system.
10. The information management and real time synchronous communications system in accordance with claim 9,
further including a communications systemic relationship
comprising:
a) A Wireless Hub Application;
b) A Web Hub Application;
c) Linked Databases Between two or more different Hospitality Applications; and
d) A Communications Setup Application.
11. The information management and real time synchronous communications system in accordance with claim 9,
wherein at least two different hospitality software applicalions are integrated between and with one another.
12. The information management and real time synchronous communications system in accordance with claim 9,
whereinthe system enables automatic importation of the POS
database information into the system.
13. An information management and real time synchronous communications system for use with wireless handheld
computing devices and the intemet comprising:
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a) amaster database connected in said system and configured to store hospitality application information pursuant to amaster database file structure;
b) at least one wireless handheld computing device connected in said system and configured to display said
hospitality application information;
c) at least one web server connected in said system;
d) at least one web page connected in said system and
configured to display said hospitality application information; and e) real time communications control software enabled to link and synchronize hospitality application information simultaneously between the master
database, wireless handheld computing device, web
server and web page,
wherein the communications control software is enabled to
utilize parameters from the master database file structure
to synchronize the hospitality application information in
real time between the master database, at least one wireless handheld computing device, at least one web server
and at least one web page such that substantially the
same information comprising the hospitality application
information is capable of being displayed on the wireless handheld computing device, at least one web page
and other display screens of the synchronized system,
such that the hospitality application information is synchronized between any connected users,
wherein the communications control software is enabled to
act as areal time interface between the elements of the
system and any applicable communications protocol,
wherein the communications control software is enabled to
automatically and simultaneously configure the hospitality application information for display on both the
wireless handheld computing device and the web page in
conformity with acustomized display layout unique to
the wireless handheld computing device or the web
page, wherein said customized display layout is compatible with the displayable size of the handheld computing
device display screen or the web page, and
wherein the communications control software is further
enabled to automatically format aprogrammed handheld configuration for display as cascaded sets of linked
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graphical user interface screens appropriate for acustomized display layout of at least two different wireless
handheld computing device display sizes in the same
connected system, and
wherein acascaded set of linked graphical user interface
screens for awireless handheld computing device in the
system includes a different number of user interface
screens from at least one other wireless handheld computing device in the system, and
wherein the system is enabled for real time synchronous
transmission of the configured hospitality application
information to the wireless handheld computing device,
the web server and the web page and real time synchronous transmissions of inputs responding to the configured hospitality application information from the wireless handheld computing device, or the web server orthe
web page.
14. The information management and real time synchronous communications system in accordance with claim 13,
further including a communications systemic relationship
comprising: a) A Wireless Hub Application; b) A Web Hub
Application; c) Linked Databases Between two or more different Hospitality Applications; and d) A Communications
Setup Application.
15. The information management and real time synchronous communications system of claim 13, wherein the system
is enabled to automatically import the information from the
POS (point of sale) database into the system.
16. The information management and real time synchronous communications system of claim 13, wherein at least
two different hospitality applications are integrated between
and with one another.
17. The information management and real time synchronous communications system in accordance with claim 13,
wherein the hospitality application information also includes
the completion of payment processing.
18. The information management and real time synchronous communications system in accordance claim 13,
wherein the configured wireless handheld computing device
is asmart phone.
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